February 2013 Bar Examination
Question 1

Deputy Barney Fife, a deputy with the Bibb County Sheriff’s Department, was on
patrol when he saw the driver of a late-model Mercedes strike and injure a child on a
bicycle and leave the scene. Deputy Fife called in the accident to the sheriff’s office,
turned on his siren and blue light, and began pursuing the Mercedes. The Mercedes’
driver, realizing that he was being pursued by law enforcement, attempted to elude the
deputy’s car by accelerating to a high rate of speed. Deputy Fife engaged in hot pursuit.
The Mercedes raced out ahead and headed for the interstate. Deputy Fife, afraid he
would lose the hit-and-run driver, increased his speed until he was driving close to 90
miles per hour. The Mercedes raced through a major intersection and, as Deputy Fife
approached the intersection, the traffic light changed and turned red for Deputy Fife.
Since the deputy had both his blue light and siren on, he chose to run the red light,
rather than lose the Mercedes. Despite the siren and flashing blue light on the deputy’s
car, a car driven by sixteen-year-old Bob Smith entered the intersection on the green
light. Unable to stop in time, Deputy Fife collided with the Smith car, striking the driver’s
side and killing the teen-aged driver. Deputy Fife had a clean disciplinary record, and this
was his first such incident.
Bob Smith’s parents have contacted a plaintiffs’ law firm about suing for the death
of their son. You are an associate in the firm. Please write a memo to the partner in
charge of the file that addresses the following issues:
1.

The Smiths want to sue the Bibb County Sheriff’s Department for their
son’s death. Discuss the applicability of the doctrine of sovereign immunity
to their claim and all factors that affect their ability to sue the Sheriff’s
Department.

2.

Discuss any procedural steps the parents must take to sue the Sheriff’s
Department. At what point will the Smiths’ claim be barred if they do not
act?

3.

Can Deputy Fife be held personally liable for Bob Smith’s death? W hat
must the plaintiffs prove to hold Deputy Fife responsible?

4.

Assume the fleeing suspect, not Deputy Fife, struck and killed Bob Smith.
Can Deputy Fife and the Bibb County Sheriff’s Department be held liable
under those circumstances? Discuss the standard the Smiths must meet
to bring such a claim.

Question 2
A few years ago Juan, Khan and Lon each invested an equal sum to become
partners in a venture that recycled electronic parts and sold them to a number of
domestic and foreign customers. This very profitable business, based in Olivetree City,
Georgia, has been growing steadily, in part because the three partners have been
investing all the profits, after tax, back into their business venture. They have now
decided the time has come to seek professional advice on how to structure their
business for future growth. They have come to you for legal advice on how best to
proceed with respect to the following:
(a) They are concerned about their individual and collective liability in
connection with any claims that could arise from the re-manufacture, sale
and use of their products.
(b) To date, they have made business decisions based on unanimous
consent. W hile they recognize each other as equal owners, they
nonetheless foresee a need in the future to have day-to-day decisions
made by just one of them, other decisions made upon the agreement of at
least two of the three, and certain major decisions made unanimously.
(c) They recognize that, in the future, one of them may wish to transfer
some or all of his ownership interest to one or both of the other owners, to
his family members or to third parties. They anticipate such transfers could
be the result of a sale or of a lifetime or testamentary gift.
(d) They have agreed for Juan to begin handling the day-to-day operations
of the business on a full-time basis. Khan intends to move out of state and
become much less involved, while Lon will continue to be available to Juan
from time to time. They want a business structure that will allow them to
develop a fair compensation arrangement for all three of them, recognizing
their equal ownership interests, but varying non-monetary contributions to
the success of the business.
(e) Lastly, they all agree that they want to provide free electronic products
to target populations in South America and Africa. They know this plan will
decrease the profits of the company. They are concerned that some future
shareholder may demand that the sole goal of the business be to maximize
profits for the benefit of all its shareholders.

The group is currently a Georgia common law partnership. In light of liability, tax
and other considerations, you have advised them to form a Georgia for-profit
corporation. Given the limited number of owners and size of their enterprise, you tell
them that they will not be subject at present to federal or state securities registration
requirements.
Given the above facts, how would you advise Juan, Khan and Lon with respect
to the following:

1.

W hat type of corporation would you advise them to form, what
organizational documents would they need to execute, and to which
governmental entity should any such document or documents be filed?

2.

Please describe the governing structure you would recommend for their
corporation, who would select its governing board and officers, how each
investor’s equity interest in the business would be recognized, and how
each shareholder would be protected from personal liability.

3.

W hat type of document would you advise them to enter into regarding the
future transfer by sale or gift of a party's ownership interest in the
corporation? Please discuss some of the major features that should be in
the agreement that might be triggered by the disability, retirement or death
of one or more of the current three owners.

4.

W hat suggestions would you make to structure economic rewards to each
of the three in light of their equal ownership interests but varying
participation, now and in the future, in the day-to-day operations of the
business?

5.

Lastly (and for bonus credit), what could your clients do legally, if anything,
to protect their desire to use the business to promote non-economic social
benefits at the expense of maximizing business profits, especially if a future
shareholder were to insist that the sole responsibility of the governing
authority was to maximize profits for the benefit of its owners, regardless
of the percentage of their ownership?

Question 3

Potter (hereinafter “Seller”) is a manufacturer of artistic pottery in North Georgia.
Seller specializes in large terra cotta pots with a specific Japanese glaze. RS Gardens
(hereinafter “Buyer”) in Tifton, Georgia, is a high-end garden shop. Seller and Buyer
signed a contract with a term of one year that commenced in January. The contract
provided that Seller would sell 50 twenty-gallon or larger glazed pots to Buyer each
month at a price of $600.00 per pot. The contract called for the pots to be shipped by
common carrier on the first of each month.
At the time the contract was entered, the Seller’s cost to produce each pot was
$500.00. On the first of January and February, Seller shipped 50 pots to Buyer. Seller
shipped 40 pots to Buyer in March. Seller shipped 35 pots to Buyer in April. Buyer
accepted and paid for the pots in each of these shipments.
On April 10, Buyer contacted Seller regarding the shortages. Seller stated his cost
to manufacture the pots had risen to $600.00 each because of a shortage of the special
Japanese glaze and explained that he could no longer afford to produce the pots at the
price they had agreed on when they signed the contract. Buyer and Seller signed an
addendum to the contract changing the price to $700.00 per pot.
Seller shipped 75 pots to Buyer on May 15. Buyer accepted and paid for the pots.
Seller shipped 50 pots to Buyer on June 1. Half the pots were broken when they
arrived at Buyer’s location in Tifton. Buyer paid Seller for the 25 unbroken pots.
Buyer heard rumors that Seller was on the verge of bankruptcy due to some failed
real estate investments in North Georgia. On June 20, Buyer sent Seller a letter
demanding Seller provide written assurances that he could continue to perform his
obligations under the contract. Buyer’s letter stated he would not accept any further
deliveries without such assurances.
Seller did not make the July 1 shipment and did not respond to the demand for
assurances. On July 10, Buyer informed Seller that Buyer was canceling the contract.
Your firm was contacted by Seller on July 11. Seller wants to know the
following:

1.

W as the modification of the contract to increase the price effective?
W hy or why not? Explain your answer.

2.

Did the Buyer or Seller bear the risk of loss for the broken pots in the June
shipment? W hy or why not? Explain your answer.

3.

W hat causes of action does the Seller have against the Buyer?

4.

W hat defenses might be raised by the Buyer?

5.

W hat damages, if any, would be available to the Seller?

Explain your answers.

Question 4

DEFENDANT
Defendant is the owner-operator of Allegro, Inc., a local music store in Decatur,
Georgia. You handled the start-up and corporate formation of Allegro, Inc. for Defendant
four years ago. Defendant is the only child of Russian immigrants, who became
naturalized citizens before he was born. He reads and speaks fluent Russian and
English. For a number of years he worked part-time at Boris' Musical Repair Shop.

BORIS
Boris, like Defendant's parents, was a Russian immigrant, who was a naturalized
citizen. Boris was a close friend of Defendant's late parents. Like Defendant's late
parents, Boris was married to a Russian immigrant and had only one child, the Plaintiff.
Boris and Plaintiff were estranged for many years until their personal differences were
resolved just months before Boris' death. Boris owned and operated Boris' Musical
Repair Shop. Boris always had a young English-speaking Russian work in the shop to
deal with customers because Boris never learned to read or write English. The last
young English-speaking Russian to work for Boris was Defendant. W hen Boris retired,
Defendant came to you to help him start Allegro, Inc. Boris recently died, and several
days ago, Defendant was served with a Complaint filed against him and Decatur Life
Insurance Company (hereinafter "Company") by Plaintiff in the Atlanta Division of the
United States District Court for the Northern District of Georgia.

PLAINTIFF'S COMPLAINT
The Complaint avers that the Defendant and Company are residents of the
Atlanta Division of the United States District Court for the Northern District of Georgia
and that the Plaintiff resides in Alabama. The Complaint avers that the amount in
controversy exceeds $500,000.00.
The remainder of the Complaint specifically avers the following:
"¶4 Defendant fraudulently and falsely claims to be the sole beneficiary of
the $500,000.00 life insurance policy issued on December 1, 2006, by
Company on the life of Boris and upon which Boris paid annual premiums
until his death, a copy of which is attached hereto as Exhibit A and
incorporated herein.

¶5 Plaintiff is the natural son and sole heir of Boris and is named as the
sole contingent beneficiary in the policy.
¶6 Boris died intestate last month and his estate has not been
administered.
¶7 At all times relevant, Boris could not read or write English so Defendant
assisted Boris in completing the application for life insurance that was
submitted to Company, a copy of which is attached hereto as Exhibit B
and incorporated herein.
¶8 Defendant committed fraud and unduly influenced Boris into listing him
as the beneficiary and falsely and fraudulently identified himself as the
‘nephew' of the decedent in the application. Defendant was not the
intended beneficiary.
¶9 Plaintiff has given Company notice of his claim to the policy
proceeds."
The Complaint prays that "(a) Declaratory Judgment issue declaring that Plaintiff
is the beneficiary of the life insurance policy issued by Company, and (b) Company be
directed to pay Plaintiff the sum of $500,000.00 plus interest, representing the life
insurance proceeds payable by reason of the death of Boris."
Defendant tells you that he was unaware of the existence of the life insurance
policy until he was served with Plaintiff's Complaint.
Defendant has already called Agent, whose name appears on Exhibit A as the
selling Agent. Agent tells a different story from the averments set forth by the Plaintiff
in his Complaint. Agent has sent an email to Defendant which provides: "The
beneficiary of the policy is Defendant; Boris initiated contact with Agent about
purchasing a life insurance policy; Boris came to Agent's office in Decatur, Georgia, to
apply for the policy; at Boris' instruction, Agent filled out all of the factual information in
the application; Boris supplied all of the factual information to Agent that was included
in the application, including naming Defendant as the beneficiary; after Agent filled out
the application, he watched Boris sign the application; and, Boris and Agent were the
only two people present during the entire application process and signature process."
After conferring with Defendant and reviewing the Complaint and Agent's email,
you reviewed FRCP Rule 12, Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and
FRCP Rule 56. As a result, you believe that certain issues must be addressed
immediately.

Please address the following issues in order:

1.

Are the pleadings sufficient and do they meet the plausibility standard?
If yes, how? If not, why not?

2.

Should a motion under FRCP Rule 12 or FRCP Rule 56 be filed before or
after you file Defendant's answer? If not, why not? If yes, why?

3.

W hich rule (12 or 56) affords the most efficient and least expensive
defense for Defendant, and what is the legal effect of prevailing under
either rule? W hy?

