
February 2016 Bar Examination

QUESTION 1

You have been assigned by your boss, the District Attorney of Clayton County, Georgia, to
prepare for trial in State v. Tom Jones.  Tom Jones and a Co-Defendant were indicted in
connection with the death of Victim.

Statement of Victim's Fiancée

The investigation reveals that Victim and Co-Defendant had a history of selling marijuana
together. On Halloween 2014, Co-Defendant asked Victim if he knew anyone who wanted to
buy some marijuana. Victim telephoned Tom Jones, who expressed an interest in so doing.
Victim arranged for the parties to meet, and met them at the place where the transaction would
occur. After the sale, Victim telephoned his Fiancée and told her that he, Tom Jones, and
Co-Defendant were going to another location to get some additional marijuana for Victim to sell.
Victim, Tom Jones, and Co-Defendant went to the other location and once there, Victim
telephoned Fiancée and told her that Tom Jones and Co-Defendant had "set him up" and that
Tom Jones was holding a gun to his head; Victim also said that he loved her. Frantic, Fiancée
placed several calls to Victim's cell phone. He eventually answered, again told Fiancée that he
loved her, began to cry, and terminated the telephone call.

Neighbor's statement

Neighbor heard gunshots, and shortly thereafter saw two unidentified men exit the apartment.
Victim's body was found in the doorway; his cell phone was nearby. He died of gunshot
wounds, never regaining consciousness. 

Statements of Girlfriend of Co-Defendant

After Co-Defendant's death [See “After the Bond Hearing”, below.], Girlfriend was arrested on
unrelated charges. She reached out to the investigators while in jail in an attempt to negotiate
a deal for herself.  In her first recorded statement with the investigators, she never mentioned
Tom Jones and only mentioned that Co-Defendant talked about "hitting a lick" (street slang for
robbing someone).

In her second recorded interview, she mentioned Tom Jones's name for the first time, when she
told investigators that on the day of the shooting, she drove Tom Jones and Co-Defendant in
her auto to meet Victim. Tom Jones had a gun with him. As Tom Jones and Co-Defendant
exited her car, Girlfriend overheard Tom Jones and Co-Defendant talk about a plan to "hit a
lick".  In a telephone conversation on the day following the crime and before the arrest,
Co-Defendant told Girlfriend that "the lick went bad" 
and that Tom Jones had shot Victim. Several days later, both Tom Jones and Co-Defendant
were arrested for Victim's murder and other charges.

Later, Girlfriend entirely recanted her second recorded statement that she had overheard Tom
Jones and Co-Defendant both talk about a plan to "hit a lick" as they exited her car.



After the Bond Hearing

After a bond hearing, both Tom Jones and Co-Defendant were held without bond. An
indictment was returned and published in open court during the first week in February 2015
charging Tom Jones and Co-Defendant with malice murder and other crimes. Two days after
the indictment, Co-Defendant was found on the floor in the shower area of the jail,
unresponsive and bleeding from a stab wound to his throat. Co-Defendant died later that day
of the stab wound.

Questions:

1.  Is the testimony of Fiancée admissible against Tom Jones as to what Victim told her during
the two telephone calls shortly before his death?  Please explain your response.

2. Are the following testimonies of Co-Defendant's Girlfriend admissible against Tom Jones?

(a)  She overheard Tom Jones and Co-Defendant as they exited her car discussing their plan
to "hit a lick”.

(b)  She received Co-Defendant's subsequent telephone call to her that "the lick went bad" and
Victim was shot.   Please explain your responses.

3. Is Girlfriend's failure to mention Tom Jones in her first interview with investigators a matter
that must be disclosed pre-trial to Tom Jones?  Please explain your response.

4. What additional use, if any, may be made of Girlfriend's statement that she had overheard
Tom Jones and Co-Defendant talking about "hitting a lick"?   Please explain your response.



QUESTION 2

The Plaintiff, a Florida resident, was seriously injured in a night-time railroad   grade crossing
collision between his automobile and a train in Tift County, Georgia, on December 1, 2014. 
Unknown to the Plaintiff, the Defendant Railroad had stopped its train so that it blocked the
roadway with a black “hopper” car.  The railroad grade crossing was not lit, nor was it guarded
by lights, gates or a signalman.  As the Plaintiff drove toward the railroad grade crossing, he
was suddenly upon the black “hopper”     car and drove under it before he could recognize what
it was, react to it, and stop.  Consequently he received significant injuries which are the basis
of his personal injury lawsuit.

On June 1, 2015, the Plaintiff filed suit in the State Court of Tift County against the following
Defendants:  the “Railroad” (a Virginia corporation with an agent for service of process in Fulton
County, Georgia), the “Engineer” (a resident of Ben Hill County, Georgia), the “Conductor” (a
resident of Worth County, Georgia) and the “Signalman” (a resident of Turner County, Georgia). 
Following the filing of the lawsuit, the Plaintiff made arrangements with the Clerk for service of
the Complaint upon all of the Defendants.  Plaintiff’s counsel then e-mailed a courtesy copy of
the lawsuit to counsel for the Railroad.

On June 3, just two days after the filing of the lawsuit, the Defendant Railroad filed an Answer
in the State Court of Tift County, even though the Railroad had not yet been formally served. 
On the same day, the Defendant Railroad also filed a Notice of Removal of the state court
action to federal court. 

On June 5, personal service in the state court action was made on all of the Georgia resident
Defendants, as well as on the Defendant Railroad’s agent for service of process in Atlanta. 

On June 10, the Plaintiff filed a motion in federal court to remand the case back to state court. 
Additionally and alternatively, the Plaintiff filed a Motion to Voluntarily Dismiss the action now
pending in federal court. 
 
In consideration of the above facts, please respond to the following questions: 

Questions:

1.  As to the removal of this case to federal court, what requirements have to be satisfied for
the removal to be authorized by federal law, and have they been satisfied here?

2.  What procedural requirements must Plaintiff satisfy for, and what arguments should he
make in support of, his Motion to Remand the case back to state court?

3.  What are the issues that the federal court should consider in ruling on Plaintiff’s Motion for
Voluntary Dismissal of his action?



QUESTION 3

Peter and Beth were married in Savannah in 1981 and continued to reside there.  Both were
very successful artists who amassed substantial estates.  In 1985, Peter and Beth made valid
wills.

Among their assets was a beachfront house that the couple had constructed in 1982.  They
took title to the house with language in the deed expressly stating that they acquired the
property as "joint tenants with right of survivorship and not as tenants in common."  

Peter also owned a collection of vintage automobiles and 15,000 shares of stock, comprised
of 5,000 shares in each of Coca-Cola, AT&T and Time-Warner.

In his will, Peter left all of his estate "to Beth and any children that I may have in the future." 
In her will, Beth left all of her estate "to Peter and any children that I may have in the future."

Peter and Beth had two children; a daughter, Ann, born in 1990, and a son, Charlie, born in
1992.  In 1992, Peter took out a sizeable life insurance policy.  The beneficiaries under the
policy were listed as "my wife, Beth, who shall be entitled to 50% of the proceeds of this policy,
and my children, Ann and Charlie, who shall be entitled to 25% each.  In the event that either
of the foregoing named beneficiaries predeceases me, the share of that named beneficiary
shall be divided equally between the remaining named beneficiaries."  

Beth died in May of 2008.  In 2010, Peter married Dorothy.

Dorothy and her daughter from a previous marriage, Marie, moved into Peter's home.  Marie
was 10 when her mother married Peter.  Marie's biological father was not involved in Marie's
life.  Although he called once a year on her birthday and an occasional holiday, he did not
maintain an active parental relationship with Marie.

In 2012, the loan that financed the house built by Peter and Beth was paid in full.

In 2014, Dorothy and Peter divorced.

In May of 2015, Peter was involved in a boating accident caused by the drunken operator of
a speed boat that plowed into Peter's boat as it was anchored in Lake Lanier.  Peter suffered
extensive injuries in this accident.  He died the following day.

Peter had never changed his 1985 will.

Your firm is representing Ann.  She has come to your firm for advice regarding the disposition
of her father's estate.  Dorothy has called Ann and Charlie repeatedly, demanding a share of
Peter's estate for herself as Peter's widow, and for Marie as one of Peter's heirs.

The partner with whom you work has asked you to write a memorandum addressing the
following questions:



Questions:

1.  Of what does Peter's estate consist? 

2.  Does Dorothy have a valid claim against Peter's estate either as an heir or otherwise? 
Please explain your answer.

3.  Does Marie have a valid claim against Peter's estate as Peter's heir? Please explain your
answer.

4.  To whom and in what proportions should Peter's assets be distributed?  Please explain your
answer.



QUESTION 4

Megan works in downtown St. Mary’s and lives close enough to her office to walk to work.  One
morning while Megan is walking to work, her friend, Sandy, stops and offers Megan a ride to
her office.  Sandy explains that she is going to a new hair salon in town and she asks Megan
to drive her car and show her where it is located.  In exchange, she will allow Megan to drive
her car to Megan’s office.  Megan gladly accommodates Sandy’s request.

While driving Sandy’s car, Megan receives a phone call from her mother who lives nearby.  Her
mother explains that she thinks an intruder is breaking into her home.  Without explanation,
Megan makes a sudden U-turn, clipping Sandy’s side mirror on another car, and continues to
drive toward her mother’s house.  Sandy yells at Megan, “Stop!  Where are you going?”

When Megan arrives at her mother’s house, she jumps out of the car and begins running
toward the house.  Sandy gets out of the car and screams, “Hey, Megan, give me the keys!” 
Megan is furious and frantically throws the keys at Sandy.  The keys hit Sandy in the mouth.

Sandy drives to the salon where she gets her hair cut and pays for the service.  As she is
leaving the salon to go to a job interview that starts at noon, Sandy stops to look at the nail
polish display.  While doing so, she continuously looks over her shoulder at the salon
employees and keeps taking her hand in and out of her large purse.  The security guard at the
salon observes her behavior.  

The security guard asks Sandy to come to the back room for questioning.  He asks Sandy to
sit at a table and he sits in a chair in front of the door.  The security guard explains that he has
called the salon manager who is at lunch and that Sandy needs to wait for the manager to
return.

While waiting, Sandy becomes distraught and breaks out in hives and asks the guard if she is
free to go.  The guard tells her she must wait on the manager.  At 3:30 p.m., the manager calls
and tells the security guard to deal with Sandy on his own because the manager is not going
to make it back to the salon.  The security guard asks Sandy if she took any bottles of nail
polish.  Sandy dumps the contents of her purse on the table.  There are no bottles of nail polish
in her purse.

Please answer the following questions:

Questions:

1.  What civil claims may Sandy reasonably assert against Megan?

a.  What are the elements of each claim?

b.  What defenses, if any, may Megan reasonably raise?

c.  Who will most likely prevail on each claim? Please explain your answer.

2.  What civil claims may Sandy reasonably assert against the salon?



a.  What are the elements of each claim?

b.  What defenses, if any, may the salon reasonably raise?

c.  Who will most likely prevail on each claim? Please explain your answer.
























































































