
FEBRUARY 2017 BAR EXAMINATION

ESSAY I

On the morning of the day on which this collision occurred, Driver 1, accompanied by
his friend, Passenger, drove a small Toyota pickup truck from his home in Hawkinsville
to a farm implement auction in Moultrie, where Driver 1 purchased a heavy piece of
farm equipment.  Employees of the auction company loaded the piece of farm
equipment onto a small flatbed trailer which Driver 1 was towing behind his pickup
truck.  Driver 1 assisted in the loading operation and helped the auction company
employees lash the equipment to the trailer. The weight of this equipment was greater
than the manufacturer recommended for this trailer, and the combined weight of the
equipment and trailer was greater than the towing capacity of the pickup truck,
according to its manufacturer. 

As they watched the balance of the farm auction and visited with friends, Driver 1 and
Passenger began to drink beer they brought with them.  After the close of the auction,
and the consumption of a great quantity of beer, Driver 1 and Passenger began the
return trip to Hawkinsville in the pickup truck with the attached trailer and farm
equipment.  At a point between Cordele and Abbeville, the pickup truck topped a small
hill and Driver 1 saw a car, which was driven by Driver 2, backing out of a driveway into
his lane of the two-lane highway.  At the same time, and approaching the pickup truck
from the opposite direction, was a car being operated by Driver 3, a nurse, who was
driving to the hospital in Cordele where she was to begin working the evening shift.

When he saw Driver 2 back into his lane, Driver 1 slammed on the brakes of the pickup
truck, causing the farm equipment to shift forward over the tongue of the trailer.  As a
result, the front of the trailer, with the added weight, went down toward the pavement,
forcing the rear of the pickup truck toward the pavement as well, and raising the front
tires of the pickup off the pavement.  As a consequence, Driver 1 was unable to steer
the pickup truck at all.  As the pickup truck went out of control, the trailer and farm
implement swung across the center line of the roadway and collided with Driver 3's
vehicle as she approached, despite the fact that Driver 3 was exercising ordinary care
at all times. 

As a result of the collision between the trailer and farm equipment hitting Driver 3's
vehicle, Driver 3 received catastrophic injuries which were permanently disabling. 
Driver 1 managed to avoid any significant injury.  However, Passenger was thrown from
the pickup truck and died as a result of his injuries.  Driver 2 did not receive any injury;
and in fact, Driver 2 pulled back into his driveway immediately upon seeing the pickup
truck top the hill approaching his driveway. 

After the collision, it was determined by the investigating law enforcement officers that
Driver 1 was under the influence of alcohol to an extent greater than the legal limit.



Considering the facts stated above, please respond to the following questions:

Questions:

1.  Driver 3 was married, had two young children, and was employed at the hospital in
Cordele.  Passenger was a single, unemployed adult with no children who lived with his
parents.  If lawsuits were filed to seek damages due to the injuries suffered by Driver
3, and due to the death of Passenger, what types of damages might be sought as to
each, by whom, and against whom? 

2.  Please discuss the affirmative defenses that might be available to rebut the various
claims for damages sought on behalf of Driver 3 and due to Passenger's death.

3.  During the course of the litigation which was initiated by Driver 3, Driver 3 signed an
agreement presented to her by a physician pursuant to which Driver 3 pledged to pay
her doctor's fees from her future recovery of damages.  The case ultimately settled
before trial and, despite her lawyer's efforts to address the issue of the outstanding
medical expenses, Driver 3 refused to let her lawyer negotiate or tender any payment
on her behalf to the doctor, saying that she "would look after the doctor". The doctor
insisted upon payment and Driver 3 refused to authorize her lawyer to make the
payment.  What should Driver 3's lawyer do and why?   



ESSAY II

Mr. Cash has developed opportunities, both domestically and abroad, to build
warehouse facilities that utilize solar energy for power.  Because of the popularity of
and cost-savings associated with the use of solar energy, Mr. Cash already has many
investors who would like to invest in his ventures.  In connection with his warehouse
business, Mr. Cash would like to set up an entity that will allow for investment by these
and other investors.  Additionally, this entity must be one in which profits can be
retained so that the entity can acquire other businesses in the future to augment the
current business model.

Mr. Cash also would like to create an entity that will be owned by Mr. Cash and two of
his friends, each of whom will contribute the initial capital to the business.  This
business entity will manufacture and sell solar panels both for his warehouse facilities
and for other commercial and residential users.  Instead of retaining the profits from the
sales in this entity, Mr. Cash wants to distribute all the profits it makes to the investors
in the business.  At the same time, he would like to protect the three investors in this
company from potential liability that could arise out of their involvement in the business.

Finally, because he is socially conscious, Mr. Cash also would like to set up an entity
in honor of his grandmother.  He would like to use some of the profits from his business
ventures to provide funds through this entity to organizations that promote humanitarian
causes and provide education, healthcare and other social services to impoverished
communities.  He has friends who would like to donate funds to such an entity, but they
are only willing to donate if their contributions are tax-exempt. 

Mr. Cash knows there are various types of entities that can be used for differing
purposes, and he seeks your advice on the types of entities that should be created in
order to accomplish his goals. 

Questions:

1.  Applying Georgia law, what type of entity should Mr. Cash organize that will allow
investors to invest in the entity and allow that entity to retain profits for investment in
future business opportunities?  Explain fully and include in your answer a discussion
of the steps and procedures Mr. Cash will be required to follow to legally create and
register in the State of Georgia the entity you recommend. 

2.  Applying Georgia law, what type of entity should Mr. Cash organize that will allow
for the manufacture and sale of solar panels and the distribution of the profits from the
sales to the investors in the business?  Explain how this entity is created and the
benefits of its use. 

3.  Finally, applying Georgia law, what type of entity should Mr. Cash organize that can
accept donations to be used for the public good that will not create tax consequences
for individual donors?  Explain how this entity is created.



ESSAY III

The State of Georgia has enacted a law creating a tuition voucher program which
allows any student in kindergarten through 8th grade who is currently enrolled in a
failing public school system under state control to receive a tuition voucher to partially
offset the cost of attending another participating public or private school.  While less
than 20 percent of eligible students have taken advantage of the tuition voucher
program, of those who have, more than 90 percent use the vouchers to 
enroll in Catholic school.

Due to an increasing number of drunken driving incidents, the City of Savannah
enacted an ordinance banning the consumption of alcohol within the city limits.  The
ordinance has no exceptions.  Savannah Church has been located within the city limits
for more than 50 years.  Consumption of alcohol is an important part of the Savannah
Church communion service.  Because of the ordinance, Savannah Church is not
allowed to hold services that include the consumption of alcohol within the city limits.

The City of Tybee Island has enacted an ordinance banning the consumption of alcohol
in a designated area of the city that has been the site of several drunken driving
incidents.  The only building located in the area subject to the alcohol ban is Tybee
Church, which is the only church in the City of Tybee.  Tybee Church also considers
consumption of alcohol an important part of the Tybee Church communion service.  In
addition to having church services in the building, Tybee Church also has wedding
receptions and other events in the church building during which alcohol is consumed. 
Because of the ordinance, Tybee Church is effectively prohibited from holding
communion services that include consumption of alcohol on church property.

The Georgia state law and the City of Savannah and City of Tybee ordinances have
been challenged as violating the First Amendment of the United States Constitution by
parties who have standing to challenge the law and the ordinances.

Questions:

1.  How will the Court likely rule on the challenge to the State of Georgia law on the
school voucher program?  Explain your answer fully.

2.  How will the Court likely rule on the challenge to the City of Savannah ordinance? 
Explain your answer fully.

3.  How will the Court likely rule on the challenge to the City of Tybee ordinance? 
Explain your answer fully.



ESSAY IV

Grandpa Jones had only one son, Jeff, who died in a tragic automobile accident in
2003.  Jeff was married to Martha, and had two young children, Rob, born in 1997, and
Justine, born in 2000.

After Jeff's unexpected death, Grandpa decided he needed to create a trust fund for
Rob and Justine to pay for their ongoing support, college education and health care
expenses.  Because Martha had very limited income, Grandpa felt the need to
supplement the financial support which Martha would provide her children.
  
Grandpa selected two of Jeff's closest friends, Bill and Hank, to be trustees of the trust
for his grandchildren.  To fund the trust, Grandpa decided to transfer to Bill and Hank,
as trustees, a 50-acre tract of raw land which Grandpa had owned for many years,
located about one-half of a mile from I-85  north of Atlanta.  While the land had limited
value on the date the trust was created, Grandpa felt it would appreciate in value over
time and provide his grandchildren with more than adequate financial support.  

Grandpa created the trust in 2005, but in 2015, after Rob had turned 18 years of age
and was about to enter college, Bill and Hank, as trustees, realized that the 50-acre
tract held in the trust was producing no income and would not provide any financial
support for Rob to pay tuition, room and board and travel expenses during his college
years.  Because there was a limited market for the 50-acre tract held in the trust, Bill
suggested to Hank that he, meaning Bill, would be willing to purchase the tract from the
trust at its current fair market value, thus exchanging the tract for cash which could be
invested and which could provide Rob with the financial support he would need during
his college years.  The trust fund would also be available to help Justine when she
reached college age.  

Bill proceeded to have the tract appraised by a qualified MAI appraiser who determined
the tract to be valued at $2,000 per acre.  Hank wondered if Bill's purchase of the tract
was a good idea, but did not object to the transaction.  Bill also told Martha of his plan;
Martha too agreed that this would be in her children's best interest.  Bill proceeded to
purchase the tract from the trust for $100,000 cash in 2015.
  
In September 2016, Moxie Industries, an international plastics conglomerate, decided
to move its headquarters to Georgia and wanted to find a suitable location 
for its production facility and corporate offices.  Grandpa's 50-acre tract, which Bill now
owned, turned out to be the perfect location for Moxie, and it offered Bill $10,000 per
acre for the land, which Bill quickly accepted. The transaction closed in February 2017,
and Bill was paid $500,000 for the tract.  

Rob is now 19 years of age, while Justine is 16.  Please address the following
questions as you analyze these facts:



Questions:

1.  Has Bill or Hank breached any fiduciary duty which either of them may have had to
Rob and Justine under applicable Georgia law?   If so, describe how either or both of
them may have breached a duty to Rob and Justine.  Please discuss or explain your
answer fully.

2.  If you conclude that Bill or Hank or both are liable to Rob and Justine in connection
with the described transactions, are they equally liable according to applicable Georgia
law, or does one co-trustee have greater liability than the other?  Please discuss or
explain your answer fully.
 
3.  If Rob and Justine wish to file a lawsuit against Bill, Hank or both under applicable
Georgia law, how long will each of them have to file such a suit?

4.  What legal remedy should Rob and Justine seek?   Please discuss or explain your
answer fully.

5.  Finally, under applicable Georgia law, was there a judicial remedy available to Bill
and Hank, as trustees, which would have allowed them to sell the tract to Bill without
creating the potential for a claim or claims to be made against them by the
grandchildren?  Please discuss or explain your answer fully.
















































































