
July 2013 Bar Examination

Question 1

St. Mary's Island is an island off the Georgia coast.  For many years it was
owned by the East family.  In 2004, the last surviving member of the East family sold
the island to a development group named St. Mary's Development Group, LLC
("SMDG").  SMDG ran into difficulties getting the necessary permits to allow a bridge
to be constructed from the mainland.  By the end of 2006, some of the SMDG members
began to want out, so a few of the members who still wanted to develop the island
obtained other investors and formed a second LLC, Beachfront Development, LLC
("Beachfront").  

Disputes arose between the members of Beachfront and the remaining SMDG
members who did not join Beachfront over which LLC would end up with the right to
develop the island.  Those members of SMDG who did not join the Beachfront group
felt that those who had were acting in bad faith and were violating their fiduciary duty
to SMDG.  In addition, it appeared that  the remaining SMDG members who had not
joined Beachfront had failed to disclose a potential problem with the title that could
require an action to quiet title.  A majority of the remaining members of SMDG
authorized a lawsuit against the SMDG investors who had also formed Beachfront. 

 To resolve the dispute and eliminate any threat of a lawsuit, SMDG and
Beachfront entered into a contract on March 1, 2008, with these pertinent provisions:

(1) SMDG would sell the island to Beachfront for the price of $12,000,000.00. 

(2) The sale would close on or before March 1, 2009.

(3) SMDG and all unit holders agreed to forever waive and mutually release
any right to sue any member of either LLC for any action arising out of the
acquisition of the island, the title issue, the formation of the LLCs, or any
other related cause of action.

(4) As part of the sale, SMDG would assign to Beachfront all of its rights in
any permits and would hold Beachfront harmless for any indebtedness or
costs incurred in SMDG's efforts to develop the island.

(5) No earnest money would be required; in addition to Beachfront’s
agreement to pay the sales price and SMDG’s agreement to convey the
property, additional consideration for the contract would be SMDG's
promise to forego the right to sue the members of Beachfront and the
other promises made therein.



refuse to consummate the closing.

Over the summer of 2008, the area real estate market collapsed, placing many
members of Beachfront in financial jeopardy and leaving them unable to obtain the
anticipated financing for the $12,000,000.00  sale.  As the closing date approached, the
Beachfront members knew they would not be able to close and advised SMDG of that
fact.  SMDG offered to extend the closing date in the contract, but Beachfront refused,
saying that additional time wouldn't cure their problems – they were financially unable
to close.

Shortly thereafter, SMDG sued Beachfront and its members for specific
performance, or alternatively, money damages for breach of the sales contract.

You are an associate in the law firm hired to represent Beachfront.  Please

prepare a memo to the partner in charge of the file that answers these questions:

1. What are all of the possible defenses that Beachfront can raise to the
lawsuit?  Discuss the merits and likelihood of success of all possible
defenses as they pertain to both the claim for specific performance and
the claim for breach of contract.

2. If Beachfront loses the lawsuit, what is the measure of damages that will
be applied by the court?   Discuss the nature of the damages and how
they will be computed.

(6) Both parties had the right to seek specific performance should either party



Question 2

One of your clients, John James, has come to your law office seeking advice with
respect to the estate of his recently deceased aunt, Sally Smith.  He gives you a copy
of her Last Will and Testament and tells you that he has received notice as an heir at
law that the Will has been filed for probate in the Probate Court of Carter County,
Georgia.  

Mr. James relays the following additional facts, all of which are undisputed:

(1) Aunt Sally's husband predeceased her, and neither of her parents is still
living.  She never remarried or had children.  Her only siblings were three
sisters, and only one of them is still living.  One of her deceased sisters,
Abby, has two surviving sons, Terry and Berry.  Her other deceased sister,
Brenda, was your client John's mother, and he was an only child.  Sally's
surviving sister, Cindy, has five children, all living.  

(2) John understands that Sally's Preacher convinced her to see his good
friend and attorney, C. Lee Zee, to have a Will prepared as well as a
financial Power of Attorney.  The Preacher and Mr. Zee, neither of whom
is related to Sally, visited her at the hospital about a week before she died
and discussed her Will and the Power of Attorney.  No one else was
present.  They returned a few days later and presented the Will and
Power of Attorney for her execution.  Although she was taking a high dose
of painkillers, Sally signed both documents from her hospital bed, with two
of Mr. Zee's secretaries serving as witnesses.  Sally, who declared that
she had never before signed a Will, died three days later.

(3) Sally had a gross estate of about $4,000,000.00, which included a
$400,000.00 home, a $600,000.00 life insurance policy (which was
payable to her estate), and $1,000,000.00 in checking and savings
accounts at her local bank. The rest of her assets had been invested in
marketable securities. 

(4) The day after Sally signed the Will and the Power of Attorney, the
Preacher went to Sally's bank and used the Power of Attorney, which
named him as Sally's agent and attorney in fact, to add his name to Sally's
bank accounts, thereby making them joint accounts with rights of
survivorship. 

(5) Sally's Will contains the following provisions:

(a)  Forty percent (40%) of Sally's net probate estate is to be distributed
to John, with the remainder being left in equal shares to Sally's (and the
Preacher's) church, to the Preacher himself, and to Mr. Zee.



(b) The Will names the Preacher and Mr. Zee as co-executors.  It contains
no provision about an executor's commission.  It does have an in terrorem
clause which states that anyone challenging the Will will lose any bequest
or devise given him or her under the Will. However, if a beneficiary were
to caveat the probate of the Will and lose, the Will does not state what
would happen to that beneficiary's forfeited interests under the Will.   

John believes there was undue influence in the preparation of the Will and wants
you to file a caveat to it. 

Questions:

1. Which of Sally's assets would pass under the terms of her Will were it
found to be valid and was probated? 

2. To whom, and in what amounts, would Sally's $4,000,000.00 estate be
distributed if John's caveat were to be successful in voiding his aunt's
Will?  How would this influence your advice with respect to the desirability
of John’s filing a caveat?  

3. If John was unsuccessful with his caveat and Sally's Will was probated,
how would the in terrorem clause affect his inheritance under the Will?

4. How would John's surviving aunt and seven cousins be affected by a
successful caveat of the Will compared to what they would receive if the
Will were probated? 

5. What ethical concerns, if any, did Mr. Zee have as a Georgia attorney in
drafting a Will for a non-relative that named him as well as a good friend
and client, as co-executors and beneficiaries?  If there are any special
steps he should have taken, please describe them. 

6. Are there any problems with the Preacher using the Power of Attorney to
add his name to Sally's bank accounts as a joint tenant with rights of
survivorship? What would have been the effect if, instead, the Preacher
had added his name to her accounts as her attorney-in-fact?  Please
discuss.

7. If Sally's Will were admitted to probate, is the charitable bequest to the
church valid under Georgia law?  Why or why not?



Question 3

In 1983,Troll purchased land with a cabin on it in Buckeye Valley in the Georgia
mountains.  A  nonnavigable and nontidal mountain stream, Buckeye Creek, meanders
through Troll's property. 

In 1992, Troll purchased a contiguous two-acre vacant lot from Gnome. The
Gnome/Troll property borders a tract of improved property owned by Elf. The Elf
property has a particularly steep driveway that accesses a county-maintained dirt road,
Hobgoblin Road. Elf's driveway borders the Gnome lot. The lay of the land where the
driveway joins Hobgoblin Road is so steep that it is impossible for Elf to turn left onto
Hobgoblin Road (the direction to the nearest paved road). Elf can negotiate this
left-hand turn only by swinging wide to the right and encroaching on Gnome's property.
Gnome took exception to Elf doing this and told him to "stay off his land.”  Gnome
drove a large metal rebar partially into the ground at this corner to keep Elf from
encroaching on his land.
 

In 1992, after Troll purchased the Gnome lot, Elf asked Troll if Elf could purchase
this corner of the lot to facilitate his left-hand turns onto Hobgoblin Road. Troll did not
want to sell Elf the small corner of the lot because to do so could impinge on the
minimum road front footage requirements for later development of the lot.  In the
interest of good neighborly relations, Troll told Elf to pull up Gnome's old rebar and to
use the corner to make left-hand turns on Hobgoblin Road until Troll told Elf otherwise. 
Elf and his guests have continuously used this corner of Troll's lot since 1992 to make
their left-hand turns onto Hobgoblin Road.

For many years before Troll's1983 purchase of the land in Buckeye Valley,
almost everyone in Buckeye Valley crossed what later became Troll's property to
access Wilscot National Forest (National Forest).  National Forest also borders Troll's
land.  In addition to hiking into National Forest, those accessing National Forest also
used off-road vehicles and horses to access National Forest.
     

In October of 1995, the winds from Hurricane Opal toppled hundreds of trees on
Troll's property and thousands of trees in National Forest adjacent to Troll's property. 
When Troll cleaned up the property, so many trees had been knocked down that Troll
decided to build a horse pasture. The pasture was fenced, and unlocked gates were
placed on either side of the pasture over the trail that had been used by everyone
accessing National Forest through Troll's land.  Troll made no effort to clear the trail
from his land into National Forest other than to cut two-foot sections out of logs
crossing these trails. Since the fences and gates were erected in 1995, no off-road
vehicles and very few horseback riders or hikers access National Forest through Troll's
land. Since the year 2000, the government has forbidden the use of off-road vehicles
and horses in National Forest adjacent to Troll's land.

 



In recent years during the summer months, members of the public frequently use
tire inner tubes and rafts to float down Buckeye Creek through Troll's property. Some
people fish for trout as they float through Troll's property.  Troll stocks the creek with
trout and has installed and maintains fish feeders to entice the trout to stay in this
section of Buckeye Creek running through his land.

Your firm has been contacted by Troll.  Troll wants to know the following:

1. (a) What interests do Troll and Elf have in the corner of Troll's
land that is being used by Elf to make left-hand turns onto
Hobgoblin Road?

     
(b) Is it possible for Elf to independently convert his use to a

different interest in Troll's land?  If so, how?

Explain your answers.

2. (a)  Describe the land interests, if any, that Troll and those
accessing National Forest through Troll's property had to the
access trail to National Forest in1990. 

(b)  Describe the land interests, if any, that Troll and those
accessing National Forest through Troll's property have to
the access trail to National Forest now. 

Explain your descriptions and the legal bases supporting your conclusions.

3. (a) What interest does Troll have in Buckeye Creek?  Also discuss 
the title to Buckeye Creek and the land under and adjacent to it. 

(b) May Troll prevent the public from floating through his property on
Buckeye Creek? 

(c) May Troll prevent people from fishing in Buckeye Creek where it
passes through his land?

 
Explain your answers.



Question 4

Plaintiff frequently shopped for groceries and necessaries at a Big Mart located near
his home in Georgia.  During such a shopping trip while picking out meat from the meat
counter, Plaintiff slipped and fell on the floor in front of the meat counter. The store Manager
came over and asked if he was okay, to which Plaintiff replied, "I was talking with the
butcher and slipped."  The Plaintiff then continued shopping.

The store Manager noticed a piece of banana on the floor and a similar substance
on the Plaintiff's shoe.  The Butcher told the Manager that he did not see the banana
because it was on the floor immediately in front of the meat counter. The Manager then filled
out Big Mart's standard incident report and gave a copy to Plaintiff as he continued
shopping.

One week later Plaintiff spoke with the Manager while again shopping at Big Mart. 
He told the Manager that he had been in pain since the fall and had scheduled a future
appointment with a doctor.  He told the Manager that he was worried about being able to
pay his medical bills. That same day, the store Manager faxed the incident report to the Big
Mart corporate risk management office.
  

Some time prior to Plaintiff's fall, Big Mart had installed three high definition digital
cameras in its store that recorded all day every day.  Once the hard-drive is filled, the video
cameras record over the previously recorded material.  If the recording is not saved
elsewhere before the hard drive is filled, then the video is permanently lost. It takes three
weeks for this process to fill the hard drive.

Plaintiff timely filed and served his complaint and summons in the proper State of
Georgia trial court with proper jurisdiction and venue.  Along with the complaint and
summons, the Plaintiff served discovery requests upon Big Mart asking for all documentary
evidence in Big Mart's possession related to Plaintiff's injury, including, but not limited to,
reports, internal memoranda, and surveillance video.

Big Mart filed a timely answer, and contemporaneously filed a motion to dismiss for
failure to state a claim upon which relief can be granted pursuant to Rule 12(b)(6) of the
Georgia Civil Practice Act.  Big Mart's motion asserted that Plaintiff assumed the risk.  Big
Mart argued that Plaintiff was responsible for his injuries because he had paid no attention
to the floor and if he had paid attention, he would have seen the banana. In support of this
motion, Big Mart attached affidavits of the Manager and the Butcher.

In response to Plaintiff's discovery requests, Big Mart stated under oath that all
surveillance videos of the incident and area of the fall were permanently lost.

A few days after Big Mart's response to discovery, Plaintiff filed a motion alleging that
Big Mart had engaged in spoliation of evidence and requested sanctions.  Plaintiff also filed
a Notice to Take Deposition of the store Manager. The deposition was scheduled for a date
prior to the hearing on the pending motions.



At his deposition, the store Manager testified that none of the cameras had been
moved or re-aimed since the Plaintiff's fall.  Big Mart produced exemplar video taken from
each camera showing that none of the cameras pointed directly at the place where Plaintiff
fell.  Plaintiff's counsel then asked to view a live feed from each camera. Big Mart's attorney
initially objected, but then relented and when the live feed was shown, it was discovered that
one of the cameras was pointed directly at the location of the Plaintiff's fall.  The deposition
was transcribed and filed with the record.  Plaintiff utilized the deposition transcript during
the hearing on the motion to dismiss and the spoliation motion.

After argument of all pending motions, the trial court ruled as follows:

(1) The trial court found Big Mart had engaged in spoliation, but denied sanctions;

(2) The trial court treated the motion to dismiss as a motion for summary
judgment; and,

(3) The trial court granted the motion for summary judgment based upon the
findings that Plaintiff should have seen the banana and that the Plaintiff
assumed the risk of his fall because he failed to look at the floor as he walked
upon it.

Your senior partner has asked you to prepare a memorandum for her use in
determining whether to pursue an appeal on behalf of the Plaintiff. You have located the
following excerpt from a recent appellate opinion to use in your analysis:

Spoliation refers to the destruction or failure to preserve evidence that is
necessary to contemplated or pending litigation. Such conduct creates the
presumption that the missing evidence would have been harmful to the
spoliator. Proof of spoliation raises a rebuttable presumption against the
spoliator that the missing evidence favored the spoliator's opponent, a fact

rendering summary judgment inappropriate.As a sanction, the trial court may exclude the
spoliator's evidence regarding the subject matter covered by the missing evidence, deny the
spoliator's motion for summary judgment, charge the jury that a rebuttable presumption has
arisen that the missing evidence favored the spoliator's opponent, or dismiss the spoliator's
pleadings and place the spoliator in default.

There must be a meaningful link between the spoliation and the claims of the
spoliator's opponent. For example, a grant of summary judgment to a spoliator
is proper when the moving party cannot establish a meaningful link between
the underlying claims and the spoliation.

Address the following:



1. Did the evidence in the record at the motion hearing support the finding that
Big Mart committed spoliation?  Explain your response.

2. Should the trial judge have treated the motion to dismiss as a motion for
summary judgment?  Explain your response.

3. Considering the spoliation issue, did the trial court properly apply the summary
judgment standard? Explain your response. 
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