
July 2015 Bar Examination

QUESTION 1

Joe is a Georgia lawyer practicing in Russell.  After being admitted to the practice of law
in Georgia, Joe moved to Russell four years ago to accept a job as an assistant public
defender. After one-year, Joe opened a sole general practice there.

Joe serves on the board of the Russell Domestic Violence Shelter (the Shelter), which
relies on charitable contributions to operate. At a recent board meeting, Jane, the executive
director of the Shelter, reported that contributions to the Shelter had decreased recently
and an increased number of victims have sought protection at the Shelter on multiple
occasions because they could not afford a lawyer to get a divorce. Jane reported that these
two issues had strained the Shelter's resources.

After the meeting, Joe met with Jane to discuss a proposal that would partially address the
two concerns Jane had discussed. Joe proposed that Jane provide a letter to each Shelter
resident referring them to Joe for representation. Joe agreed to represent each resident
for a $600 fee.  Joe would make a charitable donation to the Shelter of $100 for each
referral who hired him.  Joe explained to Jane that the referral and fee arrangement were
permissible because it is ethical for a lawyer to accept a referral from a non-profit agency
and to pay a reasonable referral fee for the service.

Joe's first referral from the Shelter was Mary. Joe and Mary met to discuss her case. Mary
said she was married to Larry.

Joe told Mary that he remembered Larry from his days as a public defender. Joe told Mary
that Larry had been arrested in the past for using and distributing methamphetamine. The
prosecutor had dismissed the charges against Larry due to a procedural technicality before
he was indicted, and before Joe and Larry had established a formal attorney-client
relationship, but after Joe had begun investigating the facts surrounding Larry's arrest. At
that time Joe had determined that Larry was probably guilty and was facing some serious
jail time if he was found guilty.

Even though Mary and Larry were already married at the time, Mary was unaware of
Larry's arrest. The drug arrest made Mary even more determined to divorce Larry.

Joe assured Mary she would be granted a divorce due to Larry's drug arrest and domestic
violence issues and that she would be awarded at least a total of $2,000 a month in
combined alimony and child support.

Since he knew Larry, Joe said he would talk to him and suggest that Larry not contest the
divorce and settlement. He would explain to Larry that by consenting to the divorce, Larry
would probably get a better deal than if he contested it.



Because Mary was his first referral from the Shelter, it was important to Joe that Mary hire
him. At the end of their meeting Joe told Mary he would return her entire $600 fee if she
did not obtain a divorce and receive at least the settlement he had described.

Mary paid the $600 fee.  Joe deposited the entire fee in his operating account and made
the $100 contribution to the Shelter. He used the rest to pay  his expenses.

When Mary left the Shelter, she and Larry reconciled.  Mary asked Joe to dismiss the
divorce and return the $600 fee.  Joe explained that he would dismiss the divorce petition,
but that he had earned the fee and besides, he had already spent it.

Mary and Larry both filed grievances against Joe with the State Bar of Georgia. As part of
the grievance screening process, the General Counsel's Office of the Bar sent an inquiry
to Joe asking him for further information about: (a) the referral arrangement with the
Shelter; (b) Joe's fee agreement with Mary; and (c) Joe's discussion with Larry. Upon
receipt of this letter from the Bar, Joe comes to you for ethical advice regarding the
following issues. Please evaluate and advise Joe of the professional ethics issues for each
of the following.

Questions:

1.  Evaluate the referral arrangement between Joe and the Shelter under the Georgia
Rules of Professional Conduct.

2.  Evaluate Joe's fee arrangement with Mary and Joe's disbursal of the fee under the
Georgia Rules of Professional Conduct.

3.  Evaluate Joe's discussion with Larry under the Georgia Rules of Professional Conduct.

4.  Evaluate Joe's duty of confidentiality to Larry regarding his drug arrest under the
Georgia Rules of Professional Conduct.

5.  Evaluate the conflict of interest that Joe may or may not have as it relates to his former
relationship with Larry and his representation of Mary in the divorce.



QUESTION 2

Events In Court Today:
Your senior partner and you represent the Plaintiffs, who are husband and wife. The
Defendants are husband and wife and next door neighbors to the Plaintiffs. This case
involves what began as a drainage claim by the Plaintiffs, but escalated to allegations of
battery by Defendant wife in the counter-claim. The Defendant wife claims that Plaintiff
husband intentionally spat on her face during an argument. The trial started this morning.
Plaintiffs have each completed their direct examination and cross-examination.

Your senior partner has called the Plaintiffs’ expert as the next witness. Defendants have
objected to the expert’s testimony and have moved to exclude the expert as a witness. It
is late afternoon and the trial judge has stated that she is inclined to grant the motion, but
has given Plaintiffs until tomorrow morning to respond to the motion to exclude the expert
witness.

In addition to the motion to exclude, the trial judge has indicated that she may grant a
directed verdict in favor of Defendant wife on the issue of liability for the Defendant wife’s
counter-claim of battery, if the testimony before the jury is the same as it was in the
depositions that were presented in support of pre-trial motions.

Pre-Trial Proceedings:
During pre-trial proceedings, Defendants filed a motion to dismiss Plaintiffs’ complaint as
a sanction for Plaintiffs’ alleged repeated failure to comply with discovery. The trial court,
after conducting a hearing, entered an order declining to dismiss the Plaintiffs’ complaint
but setting certain parameters for the parties’ conduct and instituting specific discovery
deadlines (“Discovery Order”). Among other things, the Discovery Order required the
Plaintiffs to identify, within a certain time frame, any experts to be used at trial and to
provide a summary of each expert’s findings and opinions.

Plaintiffs first identified the expert to be used at trial in their portion of the pretrial order,
which was served on Defendants weeks after the deadline set forth in the Discovery Order.
Plaintiffs did not provide any information about the expert’s findings and opinions until two
days before the jury trial began.

Discovery Depositions:
In support of the counter-claim, Defendants will present two witnesses who will testify
regarding acts of battery by the Plaintiff husband. Defendant wife testified in her discovery
deposition regarding the incident when Plaintiff husband stood in her face screaming at her
and his spit landed on her face. She testified that she was standing outside in her back
yard with the president of the neighborhood homeowners’ association when Plaintiff
husband approached. Specifically, she testified in her discovery deposition as follows:



Counsel: Did he spit on you in the process?

Defendant wife: Not the first time he was doing it. And I asked him to step back at least
three times. And I kept saying — please, step back, please step back. I don’t know where
any of this is coming from. I really want to try to work — I don’t know what you are talking
about . . . .

Counsel: Did spit land on you in this process?

Defendant wife: The third time . . .  when he didn’t step back. And then he spit on me.

Counsel: Where did it land?

Defendant wife: On my face . . . .

Counsel: Were you scared?

Defendant wife: I — yes, I was scared . . . .

The president of the neighborhood homeowners’ association testified in his discovery
deposition that while the foregoing exchange took place, Plaintiff husband was “expressing
his point of view” and pointed his finger at Defendant wife. However, the president also
testified that “there were a number of people there during this discussion” and “it wasn’t like
Plaintiff husband was one-on-one against Defendant wife.”

Questions:

1.  May the trial judge properly grant the Defendants’ motion and prevent the Plaintiffs’
expert from testifying?  Explain your response.

2.  Will the trial court err if it directs a verdict of liability on the battery counterclaim and
charges the jury that the spitting on Defendant wife constitutes a battery?  Explain your
response.

3.  If the Defendant wife or the president of the neighborhood homeowners’ association
change their testimony on the battery issue, can their discovery deposition testimony be
used at trial? Explain your response.



QUESTION 3

Your firm is engaged to represent Dick and Jane Smith, husband and wife, who were
injured in a collision while driving southbound on I-95 in Effingham County, Georgia.  Their
automobile was struck from the rear without warning by a tractor-trailer rig owned by
Private Carrier Company and driven by its employee, Truck Driver.  The Smiths’ vehicle
was hit at high speed, the force of which knocked their vehicle over a guard rail and into
a bridge abutment.

At approximately the same time, another driver, Sally Jones, was also driving southbound
on I-95 when she came upon this collision while texting on her new cell phone.  When she
finally realized that a collision had occurred in front of her, she swerved to avoid impact and
slammed on the brakes, losing control of her vehicle and sliding into the Smiths’ car as it
rested against the bridge abutment.  Both Dick and Jane were severely injured, and Sally
Jones was also injured in the collision.

One week before the statute of limitations expired, your firm filed suit on behalf of the
Smiths for their personal injuries. The suit named the following as defendants:  Private
Carrier Company, Truck Driver, and Sally Jones.  With venue options of Effingham County
(Private Carrier Company’s office and where collision occurred), Bryan County, Georgia
(Truck Driver’s residence), and Chatham County, Georgia (Sally Jones’s residence), the
decision was made to file the suit in Chatham County, where the Smiths also lived. 
Personal service was perfected on all defendants, and they filed answers to the Complaint. 
Along with her answer, defendant Sally Jones also filed a cross-claim for her personal
injuries against defendants Private Carrier Company and Truck Driver.

Near the close of discovery, the parties agreed to mediate the case.  At the mediation, the
plaintiffs settled all their claims against defendant Sally Jones, but were not able to settle
their claims as to the other two defendants.  As a consequence of the partial settlement of
the case, defendant Sally Jones was to be dropped from the lawsuit upon payment of
compensation by defendant Jones’s insurance carrier.

A few weeks later, as trial began in the Smiths’ case against defendants Private Carrier
Company and Truck Driver, and after jury selection was concluded, your senior partner
announced to the Court and the parties that he was dismissing the action without prejudice
and would be refiling it in the future.

Questions:

1.  Following the mediation and settlement with defendant Sally Jones, what procedure
could your firm use to eliminate claims against Sally Jones and why?

2.  a.   How does the elimination of Sally Jones as a defendant impact venue both as to the
Smiths’ claim and as to Joneses’ cross-claim?    
     b.   Also, what venue motion and court procedure would likely follow as a result of the
elimination of Sally Jones as a defendant?



3.  Can your senior partner dismiss the lawsuit after the trial has commenced,and if so,
under what restrictions and procedure?

4.  How do you explain to the Smiths the procedure which must be followed to reinstitute
their action following its voluntary dismissal by your senior partner?



QUESTION 4

Amy Able, owner of Able Events, is an event planner whose business is in high demand. 
Amy handles all arrangements for special events, including venue rental and set up,
coordination of the catering needs, and all other aspects related to the events.

Able Events landed the much sought-after planning of a major fundraising event in Atlanta. 
Although Amy is frequently asked to supply chairs and tables for the events that she plans,
she often is not able to find chairs and tables to rent that are of the quality or in the
quantities that she needs.  Accordingly, Amy decided that her company would invest in the
purchase of chairs and tables to be used in connection with Able Events.

After contacting several furniture manufacturers and distributors and discussing with them
her requirements regarding the type of chairs and tables, the quantity that would be
needed, and the deadline by which they must be delivered, Amy called Chair Depot.  Chair
Depot advertised for sale high quality chairs and matching tables at a price that was much
lower than other similar businesses in the area.

Amy spoke with Chair Depot on May 1, 2014.  Chair Depot offered the chairs at the price
of $10 per chair and $100 per table, with a table seating up to 10 people, and promised
delivery of the chairs and tables by May 9, 2014.  This delivery date would be in plenty of
time for the fundraising event scheduled for June 6, 2014.  Following the telephone
conversation with Amy, Chair Depot faxed a form contract to Amy on May 1, 2014, at 2:30
p.m.

The top of the form was captioned "Final Contract" and was dated May 1, 2014.  The form
stated that Chair Depot would deliver 200 folding chairs and 20 tables to Able Events by
May 9, 2014, at a cost of $10 per chair and $100 per table.  Additionally, the form
contained several boilerplate provisions setting forth the time for payment and type of
payment that would be accepted.  The form also included other provisions, one of which
stated the following: "The parties hereto agree that electronic signatures, including via
email and facsimile transmission, shall not be denied legal effect or validity solely because
they are electronic."  The bottom of the form was signed by Chair Depot, contained a
signature line for Amy to sign on behalf of Able Events and also included the following
statement on a separate line:   "Please sign and return this form by close of business on
May 2, 2014.  If not returned by this time, this offer is no longer valid."

After faxing the form to Amy, Chair Depot received a call from Brian Brown who wanted to
purchase 500 chairs and 50 tables.  Because of the low price at which Chair Depot was
selling its chairs, Chair Depot discovered that it had sold more chairs and tables than it had
in its inventory.  When Chair Depot told Brian that the company could not fill his order,
Brian offered to pay twice the advertised amount or $20 per chair and $200 per table if
Chair Depot could find the chairs and tables and deliver them to him by May 12, 2014.  The
only way that Chair Depot could fulfill this order for Brian would be to cancel the order with
Amy.  Chair Depot decided that Amy's order could be cancelled and the chairs and tables
from her order would be used to help fulfill Brian's order.  Chair Depot immediately sent a



second fax to Amy at 5:40 p.m. on May 1, 2014, stating the following:  "Due to unforeseen
circumstances, the earlier offer dated May 1 is hereby revoked and of no further force or
effect.  Please disregard said offer."

On the morning of May 2, 2014, when Amy got to her office and checked her fax machine,
she saw the two (2) faxes from Chair Depot.  She ignored the second fax that attempted
to revoke the agreement to sell her the 200 chairs for $10 per chair and the 20 tables for
$100 each.  Amy signed the first fax and returned it to Chair Depot via fax at 11:00 a.m.
on May 2 and printed off the fax receipt confirmation.

Chair Depot ignored the fax from Amy, did not deliver the chairs to her by May 9, 2014, and
did not deliver the chairs to Amy at any time prior to the fundraising event in June.  Amy
was required to obtain chairs and tables for the event at a price of $20 per chair and $200
per table.  Amy has decided to sue Chair Depot for breach of contract.  Chair Depot, in its
defense, states that no enforceable contract existed.

Your firm is representing Able Events.  The partner with whom you work has asked you to
prepare a memorandum addressing the following issues:

Questions:

1.  Is there an enforceable contract between Able Events and Chair Depot?  Analyze
whether the requirements for valid contract formation in Georgia have been met.

2.  Was the attempt by Chair Depot to revoke the offer effective? Why or why not?

3.  If there is a valid contract, has the contract been breached?  If so, what remedies are
available under Georgia law?

4.  Discuss the general rule regarding damages in contract actions.
a. Is Able Events entitled to seek damages?
b. What is the appropriate measure of damages?
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