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Please note that the MPT items are copyrighted by the NCBE and are posted with the
permission of the NCBE. They are for your personal use only, and they may not be reproduced
or distributed.
Essay 1
Brian and his fiancée, Brandy, both age 20, were eating dinner at Watering Hole Bar &
Grill when the bartender asked if they wanted to order an alcoholic beverage. The bartender
never asked for their age or for any identification, and she brought each of them four margaritas
over the course of the dinner. After dinner, Brian and Brandy got into Brian’s car, and he began
to drive them home.
As Brian traveled through a four-way intersection (each of the intersection’s approaches
had a stop sign), he and Brandy were involved in a “t-bone” collision with a delivery truck driven
and owned by Donald. Donald was a self-employed commercial truck driver who made deliveries
for several local companies. At the time of the collision, Donald was delivering a new
entertainment center to a customer of Ed’s Furniture Group. Donald was wearing an “Ed’s
Furniture Group” t-shirt and identified himself as “Donald with Ed’s Furniture Group” when he
spoke with the store’s customer earlier in the day. Although Donald was instructed by Ed’s to
make sure the furniture was delivered that day, Ed’s left it up to Donald to schedule the actual
delivery time.
As a result of their injuries, Brian, Brandy, and Donald were unable to recall the details of
the collision. The investigating officers completed a full accident reconstruction and determined
that neither Brian nor Donald had stopped their vehicles for the stop signs at the intersection.
Additionally, the officers determined Brian was traveling 25 miles per hour and Donald was
traveling 55 miles per hour as they approached the intersection. The posted speed limit on both
stretches of roadway was 35 miles per hour.
In the collision, Brian suffered a concussion and a badly broken leg requiring surgery.
Brandy suffered a traumatic brain injury and was unable to return to work as a result of her
injuries.
1. Please discuss the potential causes of action that Brian may assert under Georgia law
against any potential defendant.
2. Please discuss any defenses that these potential defendants have against any claims
asserted by Brian.

3. Assume Brandy has asserted the same causes of action as Brian. Does Brandy have any
additional causes of action she may assert independently, and what, if any, defenses are available
to these additional causes of action?
4. Please analyze the damages that may be available to Brandy against all potential
defendants.

Essay 2
Hondo Jones wanted to serve in the military since he was a child. His father was retired
from the Army after 22 years of service. His mother served five years as an Army Nurse. After
graduating from college, Hondo joined the Marines. Tragically, he was killed while engaging the
enemy in Afghanistan. Hondo’s funeral was arranged to be conducted by Pastor Ethan Smith at
the small church in North Georgia that Hondo’s family had attended for all of his life. It was to be
a solemn service with Hondo’s casket draped in an American flag.
Three days before the funeral, an extremist religious group known as EFR became aware
of the scheduled service. The group was active in anti-military activities and saw Hondo’s funeral
as an opportunity to further their cause with a protest rally at the service. While mourners
gathered at the church for the funeral, several dozen members of EFR gathered across the street
from the church, displaying signs that stated, among other things, “God Hates American Troops.”
The EFR members shouted that the deaths of soldiers were God’s retribution against the
United States for its liberal social policies. The group was loud, animated, and aggressive. Pastor
Smith repeatedly asked the group to stop what they were doing and leave, but his requests were
ignored. At times, some of the EFR members entered the church grounds, and a marker in the
church graveyard received minor damage. Pastor Smith tried to conduct the funeral
appropriately for such a solemn occasion, but he was unsuccessful due to the noise and
commotion of the protestors. Hondo’s family was greatly distressed. You have been asked to
respond to Pastor Smith’s questions about several issues.
1. What provisions of the First Amendment to the U.S. Constitution could the EFR
members use to support their right to protest as they did, and what provisions in the U.S.
Constitution could be used to protect the funeral process from such protest?
2. Georgia’s “Disruptive Conduct at Funerals or Memorial Services” statute, found at
OCGA § 16-11-34.2, provides that “[i]t shall be unlawful to engage in any disorderly or disruptive
conduct with the intent to . . . interfere with the orderly conduct of any funeral or memorial
service” and that “[a]ny or all of the following shall constitute such disorderly or disruptive
conduct:”
(1) Displaying any visual images that convey fighting words . . . directed to any person
or property associated with said funeral or memorial service within 500 feet of the
ceremonial site . . . at any time one hour prior to, during, or one hour after the posted
time for said funeral or memorial service;
(2) Uttering loud, threatening, or abusive language [that] would tend to . . . interfere
with a funeral or memorial service . . .;

(3) Attempting to block or blocking pedestrian or vehicular access to the ceremonial
site . . .; or
(4) Conducting a public assembly . . . within 500 feet of the ceremonial site . . . at any
time one hour prior to, during, or one hour after the posted time for said funeral or
memorial service.
What are the best arguments that could be made in favor and against a claim that this
statute is unconstitutional?
3. Georgia’s “Hate Crimes” statute, found at OCGA § 17-10-17, provides for an enhanced
sentence when a criminal defendant “intentionally selected any victim or group of victims or any
property as the object of the offense because of such victim’s or group of victims’ actual or
perceived race, color, religion, national origin, sex, sexual orientation, gender, mental disability,
or physical disability.” Explain how this statute might apply (or might not apply) if members of
EFR were charged with a crime related to the damage sustained to the marker in the church
graveyard.

Essay 3
You have been retained by John Jones to represent him in a lawsuit alleging that he
breached an agreement with Sally Smith Clay. The agreement, which was documented in a letter
John prepared, signed, and sent to Sally, provided that a year after his purchase of Southacre (the
hunting property he recently bought from Sally’s mother, Alice), Sally could remove a six-foot
marble statue of Athena that was the centerpiece of Southacre’s main garden. The letter stated
that it “resolves any controversy” about whether the statue was conveyed to John when he
bought Southacre and that the agreement was based on John’s understanding that the statue
had deeply personal meaning to Sally because of its connection to her late grandmother Emily,
the sculptor’s model for Athena. Because John declined to let Sally take the statue after the year
elapsed, she has now sued for specific performance.
John has given you the sales brochure Alice provided when he expressed interest in
buying Southacre. The brochure stated that the Smith family had owned the property since
colonial times, although the main house had been built in the 1890s. Many historically significant
people had been guests there, including Winston Churchill, pictured in the brochure standing
near the statue with Sally’s grandmother Emily. The brochure stated that the Athena statue had
been shipped by Emily’s parents from England to Southacre as their wedding gift to Emily and
her husband, because it captured Emily, who had modeled for it, so exquisitely. Starting with
FDR, every U.S. President also has been photographed standing next to this Athena statue.
Alice and John had separate counsel who prepared their real estate sales contract and
deed. The documents provided that “all of the real estate, fixtures, and improvements to the
property commonly known as Southacre” were being conveyed by Alice to John, except for
certain items listed on a schedule that did not mention the statue. John always thought the
Athena statue, given its large size, prominent mention in the brochure, and iconic association
with Southacre, was either a fixture or an improvement intended to be conveyed to him. He
even had thought the pedestal of the statue was cemented to the concrete pad on which it rests,
but after he took possession he discovered that gravity alone held the statue in place.
John tells you that the only reason he had agreed to give Sally the statue was a tearful call
from her shortly after the closing in which she told him what an important role her grandmother
Emily had played in her childhood. Sally claimed during the call that when Alice told her that she
was going to sell Southacre, she had asked her mother to give her the statue, and Alice
responded, “It’s yours.” Sally explained that she had been unable to find a mover qualified to
deliver the statue to her own home until shortly after John had taken possession and thus it was
not moved along with other Smith family possessions that were not part of the sale.
However, as a result of research John commissioned after he moved to Southacre, he has
learned that there is a painting of the main house from the 1890s that depicts the same Athena

statue. There also are numerous publications from the early 20th century (years before Emily’s
wedding) in which a picture of the house appears, and all show this same statue, in the same
location. John’s researchers also identified the sculptor, who was famous in the 1890s for
sculpting goddesses to be used at the Greek revival houses being built by wealthy Southerners of
that era. When Sally called John earlier this year about getting the statue, he told her what he
had learned and suggested that perhaps Emily had spun a tale about herself and the statue to
entertain others. He explained that the statue has significance unrelated to Emily that makes it
important to remain where it always has been and offered to give Sally a replica he had
commissioned. Her response was to file this suit.
In answering the following questions, assume that Georgia law governs all aspects of this
dispute and that jurisdiction is proper over the subject matter and the parties in the Georgia
Superior Court in which Sally has sued John.
1. What potential defenses to the breach of contract claim may be available under the
facts John has presented to you? In answering, explain why you believe those defenses may be
applicable.
2. Assume that Sally is permitted to amend her complaint to claim alternatively that, even
if the agreement is not enforceable, she is entitled to possession of the statue because it is
neither a fixture nor an improvement but rather is personal property that was never conveyed
to John and had been given to Sally by Alice before the sale of Southacre. What legal arguments
would you make to counter this claim?
3. Should the court permit John to testify regarding why he thought the statue was
intended to be conveyed as part of the Southacre sales contract, or Alice to testify about whether
she intended to convey the statue? Explain your conclusion.
4. If Alice testifies to confirm what Sally told John in the tearful call about giving Sally the
statue, is any other proof required under Georgia law for Sally to demonstrate that she had
acquired the statute by gift before Alice conveyed Southacre to John? Explain your answer and
the extent, if any, to which your answer may differ depending on what type of property the
factfinder determines the statue to be.

Essay 4
Development Company and NewInvestors LLC have been sued by Development
Company’s former CEO, Robert Right (“CEO”). You have been asked to advise Big Law, LLP, which
is a large law firm in Atlanta, in connection with its response to a motion to disqualify it from
representing Development Company in that lawsuit.
Several years ago, Development Company retained Rachel Lawyer, a sole practitioner, as
its outside general counsel. Ms. Lawyer and Development Company executed a written retainer
agreement that provided, among other things, that Development Company is the client and that
Ms. Lawyer “does not represent any individual officer, director, agent, or employee” of
Development Company. CEO signed and approved the retainer agreement on behalf of
Development Company, and that retainer agreement was also executed by Ms. Lawyer.
Last year, Ms. Lawyer was asked to represent Development Company in a recapitalization
transaction. Ms. Lawyer received instructions on behalf of Development Company from CEO in
regard to the terms and conditions of the recapitalization. As a part of the recapitalization
transaction, CEO was required to enter into an employment contract with Development
Company that would take effect upon implementation of the recapitalization transaction.
CEO negotiated the terms of his new employment contract directly with principals of
NewInvestors. CEO then provided those terms to Ms. Lawyer for inclusion in his employment
contract. As the negotiations progressed, CEO and Ms. Lawyer discussed CEO’s interpretation of
certain proposed terms of his employment contract, and Ms. Lawyer stated that she agreed with
CEO’s interpretation of several provisions of that contract. Soon thereafter, the parties reached
agreement on the terms of the recapitalization transaction, including CEO’s employment
contract, and Ms. Lawyer concluded her representation of Development Company.
A few months ago, Ms. Lawyer was recruited to join Big Law as a partner to head up its
new general corporate practice. Prior to hiring Ms. Lawyer, Big Law’s practice had been primarily
litigation focused.
Last month, Development Company terminated CEO, and he filed suit against
Development Company for alleged wrongful termination. Development Company hired
prominent defense lawyer Ben Brown to defend the lawsuit. Mr. Brown is a partner at Big Law.
CEO has filed a motion to disqualify Mr. Brown and Big Law from defending the lawsuit based on
an alleged client conflict of interest. CEO asserts that Ms. Lawyer represented him individually in
the negotiation and execution of his employment contract with Development Company.

Prepare a memo to Mr. Brown that identifies and evaluates client conflicts of interest, if
any, that might serve as a basis for the motion to disqualify. Specifically (and separately), consider
Rules of Professional Conduct:
1. that relate to representation of a corporation as the client;
2. that relate to representation of a current client adverse to a former client; and
3. that could provide for imputed disqualification of Big Law.
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Chambers of the Hon. Joann Gordon
United States District Court for the District of Franklin
120 N. Henry Street
Centralia, Franklin 33705
MEMORANDUM
TO:		 Examinee
FROM:		

Hon. Joann Gordon

DATE:		

July 27, 2021

RE:		 Winston v. Franklin T-Shirts Inc., Case No. 21-CV-0530
As you know from the conference in my chambers that you attended as my law clerk, the defendant
in this copyright infringement case will make a motion for summary judgment, arguing that its use
of the plaintiff’s photograph was fair use under the federal copyright statute, 17 U.S.C. § 107. The
parties agree that, in the absence of a finding of fair use, the defendant infringed the plaintiff’s
copyright. While I must await and consider the arguments of the litigants before I rule, I would
like your preliminary analysis of the issue.
I am attaching relevant materials. The statute includes illustrative introductory language and calls
for the application of four factors in determining whether a particular use qualifies as fair use.
Please prepare a memorandum to me analyzing the possible fair use claim. Do so by applying the
statute, including an analysis of each of the statute’s four factors. Note that the factors are not
applied mechanically; the court has considerable discretion to consider the weight to give each
factor in reaching its conclusion. Although you do not yet have the benefit of reviewing the
litigants’ arguments, be sure to discuss the arguments that the plaintiff and the defendant will likely
make for each factor. After that analysis, state your conclusions for each of the four factors and
for the overall claim of fair use.
Do not include a separate statement of facts, but be sure to refer to the relevant facts in the record
in analyzing the fair use claim.
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Winston v. Franklin T-Shirts Inc.
AGREED STATEMENT OF FACTS (record citations omitted)
1.

Since 1979, the “Franklin Fun Fair” has been an annual “street fair” type of event in
Riverside, Franklin. Riverside is a small town with a population of 15,000.

2.

The fair’s organizers state that the fair is intended to “poke fun at the powers that be and let
everybody have a good time.”

3.

On occasion, various individuals and groups have used the event to make political
statements.

4.

In 1985, Jim Barrows, a student at Franklin State University, joined in a political
demonstration at the event and was arrested for and convicted of disorderly conduct.

5.

Plaintiff Naomi Winston is a professional photographer and was the only professional
photographer on the scene that day.

6.

Winston took a picture of the police leading a sneering Barrows away from the demonstration
in handcuffs (the “Photograph”).

7.

Winston’s Photograph of Barrows was the only pictorial record of the arrest.

8.

The photographer, Winston, registered the copyright in the Photograph with the United States
Copyright Office and is the owner of the copyright in the Photograph. (Barrows has no
copyright interest in the Photograph whatsoever, as he is not the “author” of the Photograph.)

9.

As copyright owner of the Photograph, Winston granted a single-use license to the Riverside
Record, a local newspaper, allowing it to publish the Photograph accompanying a story about
the political demonstration.

10. Winston received a fee of $500 for the Record’s use of the Photograph.
11. In 1992, Winston licensed the Photograph and 72 other pictures she had created to the
publisher of a coffee-table book of her photographs, entitled Franklin in the 1980s—A
Pictorial History (the “Book”), which retailed for $40. She received a one-time license fee
of $10,000, plus a 7% royalty for each copy sold.
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12. After selling 3,500 copies, the Book went out of print in 1995. Winston’s royalties amounted
to $9,800. Winston has not received any revenues from uses of the Photograph since 1995.
13. There have been no other uses of the Photograph to date; Winston has received no other
income from any use of the Photograph.
14. In 2020, Barrows, now a prominent businessman, unsuccessfully ran for mayor of Riverside.
After he lost the election, Barrows completely withdrew from public life, retired from his
businesses, and moved to the neighboring state of Olympia.
15. During Barrows’s mayoral campaign, at a news conference he gave, a reporter for the Record
raised the topic of Barrows’s 1985 arrest, compared it to his current “law and order” stance,
and asked if he had any comment.
16. Barrows said, “I was young and foolish and impetuous back then, and my arrest was justified.
Now, I’m older and wiser, and I recognize the virtues of law and order.”
17. Defendant Franklin T-Shirts Inc. is a purely commercial company that manufactures and
sells T-shirts. Its owner is active in Riverside politics and was a strong supporter of Barrows’s
opponent in the mayoral election.
18. During the mayoral campaign in 2020, Franklin T-Shirts Inc. took a copy of the Photograph
from the Book and reproduced it in its entirety on a T-shirt. The words “Arrested &
Convicted” were stamped in red over the Photograph, and the caption “BARROWS IS A
HYPOCRITE!” was printed below the Photograph. Reports of Barrows’s arrest and
conviction, and publicity surrounding them (including the widespread appearance of the Tshirts), were seen by analysts as significantly contributing to his defeat.
19. Because Franklin T-Shirts Inc.’s owner opposed Barrows’s election, he sold the T-shirt at
cost, for $4.00, and sold around 2,000 units.
20. Purchasers of the T-shirts were overwhelmingly supporters of Barrows’s opponent in the
mayoral election.
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UNITED STATES COPYRIGHT ACT – 17 U.S.C. § 101 et seq.
[Excerpted provisions]
§ 106 Exclusive rights in copyrighted works
Subject to sections 107 through 122 [specifying limitations on rights], the owner of copyright under this
title has the exclusive rights to do and to authorize any of the following:
(1) to reproduce the copyrighted work in copies or phonorecords;
(2) to prepare derivative works based upon the copyrighted work;
(3) to distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer
of ownership, or by rental, lease, or lending;
(4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion
pictures and other audiovisual works, to perform the copyrighted work publicly;
(5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial,
graphic, or sculptural works, including the individual images of a motion picture or other audiovisual
work, to display the copyrighted work publicly; and
(6) in the case of sound recordings, to perform the copyrighted work publicly by means of a digital
audio transmission.
...
§ 107 Limitations on exclusive rights: Fair use
Notwithstanding the provisions of section[]106 . . ., the fair use of a copyrighted work, including such
use by reproduction in copies or phonorecords or by any other means specified by that section, for
purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom
use), scholarship, or research, is not an infringement of copyright. In determining whether the use made
of a work in any particular case is a fair use[,] the factors to be considered shall include—
(1) the purpose and character of the use, including whether such use is of a commercial nature or is
for nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole;
and
(4) the effect of the use upon the potential market for or value of the copyrighted work.
The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon
consideration of all the above factors.

5

721 MPT-1
Brant v. Holt
United States District Court for the District of Franklin (1998)
Plaintiff Barbara Brant is a songwriter and the copyright owner of the song “Onward and
Upward” (the “Song”). The Song achieved considerable popularity last year, and reached number
four on the Billboard charts, a standard measure of music popularity based on sales. The Song is
an upbeat, inspirational composition, with lyrics that espouse hope and triumph over adversity.
Defendant Ken Holt is a candidate for governor of the state of Franklin seeking his party’s
nomination in the upcoming primary election later this year.
In the course of his campaign, Holt has repeatedly had the Song publicly performed at
campaign rallies and had it reproduced and publicly performed as background in television and
radio commercials, all without Brant’s authorization. Brant has objected to Holt’s use of the Song
in his campaign. She sent Holt a “cease and desist” letter, demanding that Holt immediately stop
using the Song in any fashion. When Holt ignored the demand, Brant brought an action for
copyright infringement and filed this motion for a preliminary injunction to bar any such use.
Holt has claimed that the use of the Song is “fair use” under 17 U.S.C. § 107. For the
reasons stated below, we conclude that it is not fair use; the relevant undisputed facts are set forth
as appropriate in our analysis.
Overview
[Analysis of standard for granting a preliminary injunction omitted; the court concluded
that the standard was met.]
Fair use is an affirmative defense to a claim of copyright infringement. In cases finding fair
use, the use in question (absent any other valid defense) would constitute infringement. But the
copyright statute excuses acts that would otherwise be infringements if they fall within the limits
of the fair use provision of the Copyright Act, 17 U.S.C. § 107. Hence, we must analyze the facts
based on the criteria set forth in that statute.
The introductory language of § 107 sets forth some general, illustrative, and nonexhaustive bases for a claim of fair use. Holt correctly notes that his use of the Song was
“comment,” one of those bases. However, this is not dispositive. The statute requires a fact-specific
analysis under four factors to determine if the unauthorized use is excused.
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Factor 1: Purpose and Character of Use
The first factor requires an analysis of the purpose and character of the use, including
whether it is “of a commercial nature or . . . for nonprofit educational purposes.” Here, the use is
for neither—it is for a political purpose. In that regard, Holt claims that he is using the uplifting
message of the Song to parallel his political agenda. He argues that political discourse is and should
be encouraged in our society, and that his use of this particular song does so. We agree that political
discourse is vital to the essence of our democracy, and uses for that purpose should, absent other
factors, weigh heavily in favor of fair use. But that is not the end of our inquiry here, for there are
many songs that convey that uplifting message. There was no need to use this particular song to
do so. Further, Holt is not using the Song to make any specific comment on his political agenda—
it is more of a generalized feeling that all candidates espouse. This factor cuts slightly in favor of
the copyright owner and against fair use.
Factor 2: Nature of the Copyrighted Work
This factor usually does not significantly figure in most fair use analyses. Most cases see
its application as favoring the use of published as opposed to unpublished works, and scientific or
factual works as opposed to those that are creative and expressive. We do not think this factor has
much weight here and is neutral in this case.
Factor 3: Amount and Substantiality of Use
The statute requires us to analyze both the quantitative (“amount”) and qualitative
(“substantiality”) use of the work. Here, the analysis is simple—the entire work was used,
repeatedly, and without modification. While there are circumstances where use of the entire work
can nevertheless amount to fair use (e.g., when the entire work is necessary for a commentary or
a news report), this is not one of them. This factor cuts against fair use in this case.
Factor 4: Effect on Potential Market or Value
The fourth factor, which some cases (but by no means all) have said is of great importance,
is the effect of the use on the market for, or value of, the copyrighted work. One of the purposes
of copyright is to protect the economic interests of the copyright owner. Brant has stated in
deposition that she fears Holt’s use of the Song will make the Song permanently identified with
him and his political views and erode its popularity with members of the public who do not agree
with Holt’s political viewpoint. In addition, Brant has stated in deposition that she has publicly
opposed the political agenda that Holt espouses and that his use of the Song will undermine her
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reputation with her fans. Further, Brant notes that she has not licensed the Song for use in
advertising of any sort. We note that the statute speaks not merely of actual harm, but also of harm
to the “potential market for or value of the copyrighted work” (emphasis added). We find Brant’s
testimony compelling in this regard. This factor cuts strongly against a claim of fair use.
Conclusion
For the reasons stated, we hold that Holt’s use of the Song is not fair use, and we grant the
preliminary injunction.
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Allen v. Rossi
United States District Court for the District of Franklin (2015)
In this copyright infringement case, defendant Stephanie Rossi has moved for summary
judgment, claiming that her use of part of plaintiff Martin Allen’s photograph in a collage was fair
use. We agree.
Facts
The facts are not in dispute. Allen is a noted wildlife photographer. He took the work in
question (the “Photo”) in 2005; it depicts a scene at a watering hole in Africa. Clustered around
the watering hole are various animals—a giraffe, a water buffalo, a rhinoceros, and several others.
The Photo was published in 2005 in a book of photographs by many different photographers; Allen
received a one-time payment of $100 for this use of the Photo. He has not made any other sales of
the Photo in the 10 years since he took it.
Rossi is a graphic artist whose work is known for espousing social causes. One of those
causes is the protection of endangered species. Last year, she created a photographic collage in
which she took photographs of many endangered species and placed them in juxtaposition. She
took a copy of the Photo, clipped from the book in which it had been published, cut out the picture
of the rhinoceros, and then included it in the collage with excerpts of 13 other photographs from
various sources, all depicting endangered species of animals. She made the collage into museumquality poster-sized prints, which she is selling for $450 each, the proceeds to benefit nonprofit
organizations devoted to protecting endangered species.
Analysis
The Copyright Act requires that, to determine if a particular use is a fair use, we analyze
four factors.
Factor 1: Purpose and Character of Use
Rossi has testified that her purpose in using the excerpt from the Photo was to draw
attention to the plight of endangered species. She hoped, in her juxtaposition of pictures of all the
animals in the collage, to educate the public on the beauty of the various animals and the danger
they face. She said that she could only do this by showing all the animals together, so as to depict
in an overwhelming way the many species at risk. By taking only a part of the Photo and using it
to make a comment on a social issue, Rossi has transformed the original aspect of the Photo. The
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courts, up to and including the Supreme Court, have made such transformative use one touchstone
of fair use analysis.
Although such transformative use is not absolutely necessary for a finding of fair use, the
goal of copyright, to promote science and the arts, is generally furthered by the creation of
transformative works. Such works thus lie at the heart of the fair use doctrine’s guarantee
of breathing space within the confines of copyright, and the more transformative the new
work, the less will be the significance of other factors, like commercialism, that may weigh
against a finding of fair use.
Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994) (citations omitted). Although Rossi
is selling copies of the collage—a commercial use—we note that the proceeds are going for
noncommercial educational purposes, a use endorsed by the statute.
We believe, as the Supreme Court has instructed and as many other courts have found, that
the transformative nature of the use is crucial in this case. There may be cases where the
reproduction of the entire work is transformative, by making a new work different in character and
meaning from the original. But, as a general matter, simply reproducing the copyrighted work,
even in another medium, is not the “transformation” that would justify a finding of fair use. See
Rodgers v. Koons, 960 F.2d 301 (2d Cir. 1992) (reproduction of photograph into three-dimensional
sculpture was not fair use). That type of use simply treads on the copyright owner’s right to make
derivative works, 17 U.S.C. § 106(2). On the other hand, using an element of a copyrighted work
in combination with other creative expression, for a different purpose than the copyright owner’s
and to make a different social commentary, changes—transforms—the use and argues for fair use.
See Blanch v. Koons, 467 F.3d 244 (2d Cir. 2006) (use of a portion of a copyrighted photograph
in a collage, which in total made a comment on the materiality of commercialism, constituted fair
use). That is what happened here, and we see this factor as favoring fair use.
Factor 2: Nature of the Copyrighted Work
Although photographs are intrinsically creative works (weighing against fair use), the
Photo here is arguably more informative than artistic. Further, it has been published, weighing in
favor of fair use. And that its artistic merit is limited is reflected by the fact that it has been utilized
only once in the 10 years since it was taken. On balance, this factor slightly favors fair use.
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Factor 3: Amount and Substantiality of Use
Rossi has used only a small portion of the Photo (“amount”). Further, she has not taken the
heart of the Photo, as the depiction of the rhinoceros was but one of many animals in the Photo
(“substantiality”). This factor cuts in favor of fair use.
Factor 4: Effect on Value
We see no substantial effect of Rossi’s use on the actual or potential value of the
copyrighted work. Allen has sold the rights to the Photo but once, for a mere $100, and has not
made any further sale in 10 years. In addition, no one seeing the collage would, we believe, have
the slightest notion that the picture of the rhinoceros came from Allen’s picture. The use would in
no way affect any possible market for the Photo in the future. This factor, too, cuts in favor of
fair use.
Conclusion
Based on our analysis, we find that Rossi’s use of the Photo was fair use. Summary
judgment granted.
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Klavan v. Finch Broadcasting Co.
United States District Court for the District of Franklin (2017)
Plaintiff Amanda Klavan is a professional videographer. She has brought this action against
Finch Broadcasting Co. (Finch) alleging that Finch’s broadcast of a portion of a video she made
was unauthorized and hence copyright infringement. Finch has moved for summary judgment,
claiming that the broadcast was “fair use.”
Facts
The facts are not in dispute. Klavan had just finished making a video for the host of a
private party in Franklin City, and was walking home with her camera, when an altercation
involving two men occurred in front of her. One of the men was Murray Freed, the Speaker of the
Franklin City Council. The dispute became nasty, with profane name-calling on both sides, and
Freed took a piece of wood that was lying on the sidewalk and repeatedly struck the other man
with it. Klavan captured the whole event on her video camera and owns the copyright in the video.
There were no other bystanders, and her video, running 14 minutes, was the only visual record of
what transpired. She sent a copy to Finch’s local television station, noting that she owned the
copyright in the video and offering to license the broadcast of the video for $5,000. Without
responding to her offer, Finch took an eight-second excerpt of the video, showing Freed’s assault
with the piece of wood, and aired the excerpt in its nightly news broadcast reporting on the
incident. Klavan then brought this action for copyright infringement.
Analysis
Finch’s use of the video excerpt, absent any valid defense, would constitute infringement.
Finch’s only defense is that the use falls within the fair use provision of the Copyright Act, 17
U.S.C. § 107. Hence, we must analyze the facts based on the criteria set forth in that statute.
At the outset, we note that one of the uses, which the statute explicitly states may be fair
use, is “news reporting.” That is the case here. But our analysis cannot end there; rather, we must
look at the four factors that the statute requires of every fair use analysis.
Factor 1: Purpose and Character of the Use
Finch’s purpose in using the excerpt of the video was to report the news to its viewers.
While the use was commercial—Finch operates the television station for profit—that does not
mean that the use cannot be considered fair. Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569
(1994). Here, the news story at issue was one of significant importance to the populace of Franklin
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City—it showed something about the Speaker of the City Council that reflected on his character
and temperament. Application of the first factor weighs in favor of fair use.
Factor 2: Nature of the Copyrighted Work
Although this factor usually does not figure in most fair use analyses, we believe it is of
great importance here. We recognize that one of the frequent applications of this factor turns on
whether or not the work has been published. Klavan’s video was unpublished, which weighs
against fair use, for the creator and copyright owner should have the right to first divulge the work
to the public in the manner she desires. But we note that the last sentence of § 107 states, “The fact
that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon
consideration of all the above factors.” Thus, while we must take into account the unpublished
nature of the video, that does not end our inquiry.
We believe this factor militates in favor of fair use for two reasons: First, it is a visual
record of a significant newsworthy event, and so is more vivid and revealing than a mere
description would be. Second, and more significantly, it is the only visual record of the significant
newsworthy event. Thus, Finch cannot turn to any other source for a comparable visual report. In
this regard, we find Time, Inc. v. Bernard Geis Assocs., 293 F. Supp. 130 (S.D.N.Y. 1968),
instructive. That case involved a book’s use of line drawings made from single frames of the only
motion picture capturing the moment of the assassination of President John F. Kennedy, for the
purpose of illustrating the author’s theory concerning the assassination. Thus, the case involved
the use of the only visual record of an event of transcendent national importance. The court deemed
it fair use. Although that case was brought before the current Copyright Act was enacted, at a time
when the fair use doctrine was uncodified and entirely judge-made, we find it persuasive.
Factor 3: Amount and Substantiality of the Portion Used
In absolute terms, the amount of the video used by Finch—eight seconds of a 14-minute
work—was minimal. The question of the substantiality of the portion used, however, is closer. It
might be argued that the most significant portion of the video—the part showing Freed wielding
the piece of wood—was used. But there were other portions of the video of similar significance—
for example, the argument leading up to the altercation, the profanity-laced back-and-forth, and so
on. At best, we see this factor as neutral as far as fair use goes.
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Factor 4: Effect of the Use on the Potential Market for and Value of the Work
It could be argued that, should fair use be found, Klavan may lose a potential market for
the eight seconds of the video that Finch used. We do not agree. There are many uses of that portion
of the video that differ from Finch’s use and that could be licensed. Further, there is an untouched
market for the entire video, and for other portions of it. We note that Finch argues that its use
actually enhances the value of the video, by bringing it to the public’s attention and, arguably,
creating a market for it. We do not agree with or credit this argument in reaching our conclusion.
Rather, it is for the copyright owner, not the user, to determine what may enhance the work’s value.
Nonetheless, for the reasons given above, we find this factor tilts in favor of fair use.
Conclusion
For the reasons given, we find Finch’s use to be fair use. Motion for summary judgment
granted.
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MULTISTATE PERFORMANCE TEST DIRECTIONS
You will be instructed when to begin and when to stop this test. Do not break the seal on this
booklet until you are told to begin. This test is designed to evaluate your ability to handle a select
number of legal authorities in the context of a factual problem involving a client.
The problem is set in the fictitious state of Franklin, in the fictitious Fifteenth Circuit of the
United States. Columbia and Olympia are also fictitious states in the Fifteenth Circuit. In
Franklin, the trial court of general jurisdiction is the District Court, the intermediate appellate
court is the Court of Appeal, and the highest court is the Supreme Court.
You will have two kinds of materials with which to work: a File and a Library. The first
document in the File is a memorandum containing the instructions for the task you are to
complete. The other documents in the File contain factual information about your case and may
include some facts that are not relevant.
The Library contains the legal authorities needed to complete the task and may also include
some authorities that are not relevant. Any cases may be real, modified, or written solely for
the purpose of this examination. If the cases appear familiar to you, do not assume that they are
precisely the same as you have read before. Read them thoroughly, as if they all were new to
you. You should assume that the cases were decided in the jurisdictions and on the dates shown.
In citing cases from the Library, you may use abbreviations and omit page references.
Your response must be written in the answer book provided. If you are using a laptop computer
to answer the questions, your jurisdiction will provide you with specific instructions. In
answering this performance test, you should concentrate on the materials in the File and Library.
What you have learned in law school and elsewhere provides the general background for
analyzing the problem; the File and Library provide the specific materials with which you must
work.
Although there are no restrictions on how you apportion your time, you should allocate
approximately half your time to reading and digesting the materials and to organizing your
answer before you begin writing it. You may make notes anywhere in the test materials; blank
pages are provided at the end of the booklet. You may not tear pages from the question booklet.
Do not include your actual name anywhere in the work product required by the task
memorandum.
This performance test will be graded on your responsiveness to the instructions regarding the
task you are to complete, which are given to you in the first memorandum in the File, and on the
content, thoroughness, and organization of your response.
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FAWCETT & BRIX LLP
Attorneys at Law
425 Lexington Ave., Suite 100
Hayden, Franklin 33054
MEMORANDUM
Examinee
TO:		
FROM:
Deborah Fawcett
DATE:
July 27, 2021
Canyon Gate Property Owners Association
RE:		
________________________________________________________________________________
Our client, Canyon Gate Property Owners Association, needs legal advice regarding a
home improvement application. As you know, a property owners association is an organization in
a subdivision or condominium building that makes and enforces rules for the properties and their
residents. The Canyon Gate Association’s rules are set forth in its Covenants, Conditions, and
Restrictions (deed restrictions). The deed restrictions are enforced by the Association’s
architectural control committee (ACC).
Charles and Eleanor Stewart live in Canyon Gate. Last month they submitted an application
to make certain improvements to their property. The Association’s ACC denied the Stewarts’
application on the ground that the requested improvements (a structure and a fence) would violate
the Association’s deed restrictions. The Stewarts will be attending the next Association board of
directors meeting to appeal the ACC’s denial of their application.
The board has asked our opinion whether the ACC properly denied the Stewarts’
application so that the board can then take appropriate action. Please draft an opinion letter to the
board analyzing and evaluating
(1) whether the board should uphold the ACC’s denial of the Stewarts’ application for a
structure and a fence; and
(2) if the board affirms the ACC’s denial and the Stewarts sue the Association, what
outcome is likely and what potential remedies are available.
not
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FAWCETT & BRIX LLP
Attorneys at Law
INTEROFFICE MEMORANDUM
TO:		

All attorneys

DATE:		

January 6, 2020

RE:		

Opinion letters to clients

The firm follows these guidelines in preparing opinion letters to clients:
For each question presented:
1.

State the question.

2.

Provide a concise one-sentence answer.

3.

Identify and analyze all issues raised by the question, including the strengths and
weaknesses of the client’s position where applicable. Be sure to discuss the relevant
facts and law that support your conclusions.

Because this is an opinion letter, analyze each theory or issue and all elements or factors of each
issue.
An opinion letter should be written in a way that clearly addresses the legal issues but also allows
the client, who is not a lawyer, to follow your reasoning and the logic of your conclusions.
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FAWCETT & BRIX LLP
Attorneys at Law
FILE MEMORANDUM
FROM:		

Deborah Fawcett

DATE:		

July 26, 2021

RE:		
Canyon Gate Property Owners Association; meeting with Jane Mendoza
______________________________________________________________________________
Today I met with Jane Mendoza, the chair of the Canyon Gate Property Owners
Association Board of Directors. The Association needs legal advice regarding a home
improvement application submitted by homeowners Charles and Eleanor Stewart. This
memorandum summarizes the interview.
•

Canyon Gate is a small residential subdivision in northwest Hayden consisting of 45 singlefamily homes on lots that range in size from one to five acres.

•

The Association has appointed an Architectural Control Committee (ACC) to oversee
approvals and enforcement of the Association’s Covenants, Conditions, and Restrictions
(deed restrictions).

•

The Stewarts have lived in Canyon Gate for approximately seven years. They own a 3,000square-foot home located on a two-acre lot.

•

On June 11, 2021, the Stewarts submitted an application to the ACC, along with plans and
specifications, seeking approval for two home improvements: (1) construction of a new
Structure to be located adjacent to their existing home and (2) installation of an eight-foottall Fence to be erected behind the Structure.

•

The Structure would be located approximately 12 feet to the right of the existing home and
set back 50 feet from the street.

•

The Structure would be connected to the existing home by a roof-covered walkway without
walls (a “breezeway”). The breezeway’s roof would extend from the edge of the Structure’s
roof to the existing roof on the Stewart house.

•

The Stewarts’ application states that Mrs. Stewart’s 72-year-old mother, Estelle, intends to
move into the Structure so that she can live with them.
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•

The application states that the purpose of the Fence is to create an enclosed backyard for
the Structure to prevent Estelle’s dog from roaming the entire two-acre Stewart property
and possibly getting lost or injured.

•

According to the plans submitted by the Stewarts, the Structure will be 600 square feet (30
feet wide by 20 feet deep) and will contain a large living/sleeping area and a bathroom.

•

The Structure would be the first of its type in Canyon Gate; there are no other lots in the
subdivision that contain a guesthouse or other similar separately walled living area in
addition to the originally constructed residence.

•

In the past, the ACC has approved the construction of sheds and barns that comply with
the requirements for outbuildings set forth in the deed restrictions.

•

The ACC has never formally approved the installation of fences that are over six feet tall
or that otherwise do not meet the requirements in the deed restrictions.

•

A few homes in the community have some type of fencing that is noncompliant with the
deed restrictions with regard to fence height, color, and/or material. Ms. Mendoza is not
sure how many homes have nonconforming fences, but she did say that the nonconforming
fences exist because of lax enforcement of the fencing requirements. For example, one
former ACC member built a nonconforming fence on his lot without approval while
serving on the ACC.

•

On July 16, 2021, the ACC denied the Stewarts’ requests to build the Structure and install
the Fence.

•

Following the denial, Ms. Mendoza received a call from Mrs. Stewart. Mrs. Stewart
insisted that the ACC misapplied the deed restrictions with regard to the Structure and that
a variance should have been granted for the Fence.

•

The Stewarts have now requested a hearing before the Association’s Board of Directors at
its meeting on August 10, 2021.

•

Ms. Mendoza and her fellow board members are concerned that if the board upholds the
ACC’s denial of the Stewarts’ application, the Stewarts may challenge the decision in
court.
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Canyon Gate
Property Owners Association
www.cgatepoa.com
July 16, 2021
Charles and Eleanor Stewart
1401 Tanglewood Circle
Hayden, Franklin 33058
HOME IMPROVEMENT REQUESTS
Dear Mr. and Mrs. Stewart:
Thank you for submitting the Home Improvement Requests described below to the
Canyon Gate Property Owners Association. After careful consideration, review of
the plans and specifications submitted, and an on-site meeting with you to inspect the
proposed location of the improvements, the Architectural Control Committee (ACC) has
made the decisions noted below.
Request #1:

Outbuilding

Decision:

Disapproved

Reason:

Per Section 5C of the Canyon Gate Covenants, Conditions, and
Restrictions, the square footage of the proposed exterior building
exceeds the maximum allowable limit per acreage.

Request #2:

Eight-foot-high fence

Decision:

Disapproved

Reason:

Per Section 7A of the Canyon Gate Covenants, Conditions, and
Restrictions, fences taller than six feet are not permitted.

Please email the ACC if you have any questions. If you wish to appeal either denial, you
may request a hearing before the Association Board of Directors.
Sincerely,
Canyon Gate Architectural Control Committee
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Excerpts from Canyon Gate Property Owners Association
Declaration of Covenants, Conditions, and Restrictions
(Adopted April 12, 1985)
SECTION 1. INTRODUCTION
The Canyon Gate subdivision is intended to embody superior standards of single-family
housing. For the purpose of creating and carrying out a uniform plan for the improvements to lots
within the subdivision, the following restrictions upon the use of said property are hereby
established and shall be made a part of each and every contract and deed executed.
SECTION 2. ARCHITECTURAL CONTROL
A. Approval Required: No building, fence, wall, or other structure shall be constructed or
maintained . . . until the construction plans and specifications for same shall have been submitted
to and approved in writing by an Architectural Control Committee (ACC) composed of three or
more representatives appointed by the Board.
B. Enforcement/Damages: These restrictions are for the benefit of each and every property
owner in the subdivision, and may be enforced by the Association . . . , which shall be allowed to
recover from a violating party all costs, attorney fees, and out-of-pocket expenses incurred in
enforcement of any covenants herein whether by judicial means or settlement.
SECTION 3. GENERAL REQUIREMENTS FOR RESIDENCES
A. Minimum Square Footage: The living area (air-conditioned space) of a residence shall
be a minimum of 2,800 square feet, excluding porches and garages, and shall be set back at least
30 feet from the front street right-of-way.
B. Residential Use Only: All lots shall be known and described as lots for residential
purposes only. Said lots shall not be used for business purposes of any kind nor for any
commercial, manufacturing, or apartment house purposes. Only one family residence may be
erected, altered, placed, or permitted to remain on any lot.
***
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SECTION 5. CRITERIA FOR BUILDINGS OTHER THAN RESIDENCES
Minimum standard for outbuildings: . . .
C. Size Restrictions: The maximum allowable square footage of all outbuildings shall not
exceed 100 square feet per acre of a homeowner’s lot.
***
SECTION 7. FENCE CRITERIA
A. Height Limits: Fences are limited to a maximum height of six feet. No fence having a
height greater than six feet shall be constructed or permitted to remain in the subdivision.
***
SECTION 10. VARIANCES
Variances to the design standards and development criteria shall be granted only for a
compelling reason and only if the general purposes and intent of the covenants and design
standards are substantially maintained.
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FAWCETT & BRIX LLP
Attorneys at Law
FILE MEMORANDUM
FROM:		

Deborah Fawcett

DATE:		

July 26, 2021

RE:		
Association Covenants, Conditions, and Restrictions defined
______________________________________________________________________________
I have researched the common meaning of certain terms and concepts contained in the
Association’s Covenants, Conditions, and Restrictions. Below are my findings:
Residential Building
•

a building which is used for residential purposes or in which people reside, dwell, or make
their homes, as distinguished from one which is used for commercial or business purposes.
The phrase “residential purposes” does not mean only the occupying of a premises for the
purpose of making it one’s “usual” place of abode; a building is a residence if it is “a” place
of abode.

20 Am. Jur. 2d Covenants § 179 (2018).
Outbuilding
•

[a] detached building (such as a shed or garage) within the grounds of a main building.

Black’s Law Dictionary (11th ed. 2019).
•

a structure . . . not connected with the primary residence on a parcel of property . . .
[including] a shed, garage, [or] barn . . . .

www.definitions.uslegal.com/o/outbuilding/
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Excerpts from Franklin Property Code, Chapter 400
§ 401 Definitions
...
(d) “Restrictive covenant” means any condition or restriction that runs with the land and limits
permissible use of the land.
***
§ 403 Construction of Restrictive Covenants
(a) A restrictive covenant shall be reasonably construed to give effect to its purposes and intent.
(b) A restrictive covenant may not be construed to prevent or restrict the use of property as a family
home.
(c) This section applies to all restrictive covenants regardless of the date on which they were
created.

§ 404 Enforcement of Restrictive Covenants
(a) A property owners’ association may initiate, defend, or intervene in litigation or an
administrative proceeding affecting the enforcement of a restrictive covenant or the protection,
preservation, or operation of property subject to a restrictive covenant.
(b) A court may assess civil damages for the violation of a restrictive covenant in an amount not
to exceed $200 for each day of the violation.
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Foster v. Royal Oaks Property Owners Association
Franklin Court of Appeal (2017)
The Royal Oaks Property Owners Association (Association) sued Mark and Kathryn Foster
to enforce the deed restrictions for the Royal Oaks subdivision after the Fosters erected a fence
that violated certain restrictive covenants contained in the deed restrictions. The trial court entered
judgment for the Association. We affirm.
Background
The Royal Oaks subdivision, in the city of Hayden, Franklin, is subject to deed restrictions
that include specific setback requirements governing the placement of structures on each lot and
other restrictive covenants. The Royal Oaks Architectural Control Committee (ACC), a threemember committee appointed by the Association and made up of homeowners in the subdivision,
governs approvals of improvements to lots within the subdivision and enforces the subdivision’s
deed restrictions.
In June of 2015, the Fosters bought a lot at the corner of Eagle Drive and Tremont Road in
the subdivision and received ACC approval of plans to build a house. The approved plans included
a wrought-iron fence enclosing the backyard along Eagle Drive to be located 25 feet from Eagle
Drive (the “Eagle Setback”). Nine months after the plan approval, an ACC member drove by the
Foster lot and saw a wrought-iron fence being constructed 10 feet from Eagle Drive and thus
significantly outside the 25-foot Eagle Setback. On learning of the fence relocation, the ACC sent
a letter to the Fosters advising them to stop construction of the fence because it was too close to
the street, in a location that had not been approved by the ACC. The Fosters ignored the letter and
completed construction of the fence. They thereafter requested a variance to allow the
noncompliant fence.
Discussions ensued between the Association and the Fosters, but no agreement was
reached. When the Fosters failed to remove or relocate the fence, the Association sued seeking
injunctive relief to enforce the restrictive covenants contained in the deed restrictions, a declaratory
judgment affirming the Association’s authority to enforce the restrictive covenants, and damages
pursuant to § 404 of the Franklin Property Code. The Fosters filed a counterclaim, seeking a
declaratory judgment that their fence did not violate the restrictive covenants or, alternatively, that
the ACC had been arbitrary, capricious, and/or discriminatory in not granting the Fosters a
“variance.” Following a bench trial, the court entered judgment in favor of the Association,
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granting the Association’s requested injunctive and declaratory relief, and awarding $20,000 in
damages pursuant to Franklin Property Code § 404, plus attorney’s fees and costs.
The Fosters raise three issues on appeal: (1) the trial court misinterpreted the Royal Oaks
subdivision restrictive covenants, (2) the trial court erred in upholding the ACC’s denial of the
requested variance, and (3) the trial court erred in assessing damages under § 404 without evidence
of actual injury or harm.
On appeal, we review these Association actions de novo, applying two separate analyses.
First, we must determine whether the Association correctly interpreted the restrictive covenant.
Then, we must determine whether the Association properly applied the restrictive covenant.
Interpretation of the Restrictive Covenant
Restrictive covenants are a type of deed restriction. They are widely used in many
neighborhoods to protect homeowners against construction that could interfere with their use and
enjoyment of their property and/or impair property values. Restrictive covenants are a “contract
between a subdivision’s property owners as a whole and individual lot owners and are thus subject
to the general rules of contract construction.” Coleman LLC v. Ruddock (Fr. Sup. Ct. 1999). In
construing a restrictive covenant, a court must ascertain the drafter’s intent from the instrument’s
language, giving a restrictive covenant’s words and phrases their commonly accepted meaning. Id.
At common law, covenants restricting the free use of land were not favored. However, in
1990, the Franklin legislature amended the Property Code to provide that all restrictive covenants
contained in instruments governing certain residential developments must be reasonably construed
to give effect to their purposes and intent. See Fr. Prop. Code § 403. The Franklin Supreme Court
has held that § 403’s reasonable-construction rule concerning restrictive covenants supersedes the
common law rule of strict construction. See Humphreys v. Oliver (Fr. Sup. Ct. 2007).
The Fosters contend that the trial court erroneously interpreted the restrictive covenant
regarding the minimum distances at which fences must be placed from Eagle Drive (i.e., the 25foot Eagle Setback). Article III, Section 9 of Royal Oaks subdivision’s deed restrictions prohibits
any fence from being erected “nearer to the street than 25 feet” [emphasis added]. Section 14
provides that “to the extent not otherwise limited by these deed restrictions, no building or other
structure shall be located nearer to a side lot line than five feet” [emphasis added].
The Fosters argue that although Section 9 requires fences to be located at least 25 feet from
the street, Section 14 should govern here because the front of their house faces Tremont Road and
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thus the side of their house (and side lot line) faces Eagle Drive. Because the lot extends to the
edge of Eagle Drive, and the fence is 10 feet from the edge of Eagle Drive, they assert that the
fence does not violate the deed restrictions because it is more than 5 feet from their side lot line
(as required by Section 14).
This interpretation lacks merit. The five-foot setback in Section 14 specifically applies to
a setback from the “side lot line” only “to the extent not otherwise limited by these deed
restrictions.” Section 9 deals exclusively with a fence’s distance “from the street.” Thus, the “side
lot line” setback established by Section 14 does not apply because Section 9 requires a greater
setback (25 feet) between fences and bordering streets. Accordingly, the trial court did not
misinterpret the Royal Oaks deed restrictions.
Application of the Restrictive Covenant
The trial court found that the ACC acted properly in denying the Fosters’ request for a
variance for the Eagle Drive fence. On appeal, the Fosters assert that the ACC’s refusal to grant
the variance was arbitrary, capricious, and/or discriminatory.
An association’s application of a properly interpreted restrictive covenant in a particular
situation is presumed to be proper “unless the court determines that the association acted in an
arbitrary, capricious, or discriminatory manner.” Cannon v. Bivens (Fr. Sup. Ct. 1998). The Fosters
thus had the burden at trial to prove by a preponderance of the evidence that the Association’s
denial of the requested variance was arbitrary, capricious, or discriminatory.
In Mims v. Highland Ranch Homeowners Ass’n Inc. (Fr. Ct. App. 2011), the court upheld
a summary judgment finding that the defendant association had acted in an arbitrary, capricious,
or discriminatory manner in denying a request to build a carport. In Mims, although the deed
restrictions did not specifically prohibit carports, an ACC member told the homeowner that the
carport plans would be denied “no matter what,” and the ACC did not review the carport plans or
even contact the homeowner to discuss the dimensions of the proposed carport.
Here, in contrast, the Fosters deviated from the approved plans for their home and the ACC
attempted to work out other fencing options with them. Although the deed restrictions allow the
ACC to modify deed restrictions under “compelling” circumstances, the Fosters failed to provide
any justification, let alone a compelling one, for relaxing the 25-foot Eagle Setback. The evidence
at trial supports the trial court’s finding that the ACC acted properly in denying the requested
variance.
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Damages under Franklin Property Code Section 404
Finally, the Fosters assert that the trial court erred in assessing $20,000 in damages under
Franklin Property Code § 404(b) because the damages were “unsupported by the evidence,
manifestly unjust, and erroneous as a matter of law.” They contend that a trial court may not assess
damages unless there is record evidence that a violation of a restrictive covenant resulted in actual
harm or injury.
The amount of damages that may be assessed under § 404 is not related to the showing of
any type of injury or harm or the extent of such injury or harm; rather, it is related to the number
of days that the violation takes place, without any reference to the existence, nature, or extent of
any type of injury or harm. Nothing in § 404 indicates that the “damages” that the trial court may
“assess” under subsection (b) are intended to be compensation for any actual harm or injury from
the violation of a restrictive covenant. The trial court did not abuse its discretion in assessing
damages of $20,000 under § 404(b).
Affirmed.
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Powell v. Westside Homeowners Association Inc.
Franklin Court of Appeal (2019)
Richard Powell appeals the trial court’s grant of a permanent injunction in favor of
Westside Homeowners Association Inc. (HOA) requiring Powell to remove a vehicle parked on
his front lawn in violation of certain restrictive covenants contained in the neighborhood
association’s deed restrictions. We affirm.
BACKGROUND
The HOA is a neighborhood association in the Westside neighborhood of Bradford,
Franklin, and is governed by a board of directors. Property in the neighborhood is subject to certain
deed restrictions recorded in January 1974 and enforced by the HOA Architectural Control
Committee (ACC).
Powell owns a home on Claremont Drive in the neighborhood. In August 2016, Powell
began parking a Chrysler Pacifica minivan on his front lawn, next to the driveway and under an
oak tree. In September 2016, the ACC notified Powell that parking a vehicle in his front yard
violated the HOA restrictive covenants and that the vehicle needed to be removed within 10 days.
The letter also stated that if Powell disagreed, he could contact the ACC and explain his position.
Powell did not respond or move the minivan. The ACC sent a second letter in October 2016
notifying Powell that the HOA was prepared to file suit against him for the ongoing violation and
advising that he could request a hearing before the board within 30 days. Powell never responded.
On February 6, 2017, the HOA sued Powell, seeking a permanent injunction requiring removal of
the minivan. After a bench trial, the trial court granted the permanent injunction and assessed
attorney’s fees and costs against Powell.
DISCUSSION
Powell challenges the trial court’s findings that Powell violated the restrictive covenants
by parking his minivan on his front lawn. In the alternative, Powell argues that even if his actions
did violate the restrictive covenants, the HOA waived its right to enforce the restrictions because
the HOA allowed other homeowners to park their cars in their front yards.
We review de novo a trial court’s conclusions of law. Mistover LLC v. Schmidt (Fr. Sup.
Ct. 1987). Restrictive covenants are subject to the general rules of contract construction and are to
be reasonably construed to give effect to their purposes and intent. Fr. Prop. Code § 403(a). The
restrictive covenant at issue provides, in relevant part, that “No vehicles . . . shall be parked or
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stored between the curb and building line of any lot, other than on a paved driveway.” Although
restrictive covenants cannot restrict or prevent the use of property as a family home, id. § 403(b),
the restrictive covenant here does not affect Powell’s ability to use his property as his home. Rather,
it simply requires him not to park his minivan in his front yard. Although this restriction was
recorded in 1974, before Franklin Property Code § 403 was enacted, § 403 applies retroactively to
create a presumption that the restriction is reasonable. See id. § 403(c).
Powell admits to parking his minivan on his front lawn, which is between the curb and the
building line of his lot. In doing so, Powell violated the deed restriction.
We reject Powell’s contention that the HOA waived its right to enforce the deed restriction.
To demonstrate a waiver of restrictive covenants, a party must prove that “the violations then
existing were so extensive and material as to reasonably lead to the conclusion that the restrictions
had been waived.” Larimer Falls Comm. Assoc. v. Salazar (Fr. Ct. App. 2005). The number,
nature, and severity of the existing violations are factors to consider in determining waiver. Id.
Franklin courts have repeatedly found that the evidence was insufficient to support a
finding of waiver when 1% to 10% of properties violated the restrictive covenants at issue. For
example, no waiver has been found where 4 of 62 lots had nonconforming fences, 2 of 33 lots
contained unapproved access roads, 10 of 180 houses violated setback requirements, and 15 of 150
homeowners stored prohibited recreational vehicles on their property. See id. and cases cited
therein.
At trial, the chair of the ACC testified that in the five years preceding the lawsuit, she had
not seen any other vehicles parked on the front lawns of other properties in the neighborhood.
Powell did not produce any evidence to support his allegation that other homeowners parked their
cars in violation of the restrictive covenant.
The trial court properly issued the permanent injunction. Affirmed.
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MULTISTATE PERFORMANCE TEST DIRECTIONS
You will be instructed when to begin and when to stop this test. Do not break the seal on this
booklet until you are told to begin. This test is designed to evaluate your ability to handle a select
number of legal authorities in the context of a factual problem involving a client.
The problem is set in the fictitious state of Franklin, in the fictitious Fifteenth Circuit of the
United States. Columbia and Olympia are also fictitious states in the Fifteenth Circuit. In
Franklin, the trial court of general jurisdiction is the District Court, the intermediate appellate
court is the Court of Appeal, and the highest court is the Supreme Court.
You will have two kinds of materials with which to work: a File and a Library. The first
document in the File is a memorandum containing the instructions for the task you are to
complete. The other documents in the File contain factual information about your case and may
include some facts that are not relevant.
The Library contains the legal authorities needed to complete the task and may also include
some authorities that are not relevant. Any cases may be real, modified, or written solely for
the purpose of this examination. If the cases appear familiar to you, do not assume that they are
precisely the same as you have read before. Read them thoroughly, as if they all were new to
you. You should assume that the cases were decided in the jurisdictions and on the dates shown.
In citing cases from the Library, you may use abbreviations and omit page references.
Your response must be written in the answer book provided. If you are using a laptop computer
to answer the questions, your jurisdiction will provide you with specific instructions. In
answering this performance test, you should concentrate on the materials in the File and Library.
What you have learned in law school and elsewhere provides the general background for
analyzing the problem; the File and Library provide the specific materials with which you must
work.
Although there are no restrictions on how you apportion your time, you should allocate
approximately half your time to reading and digesting the materials and to organizing your
answer before you begin writing it. You may make notes anywhere in the test materials; blank
pages are provided at the end of the booklet. You may not tear pages from the question booklet.
Do not include your actual name anywhere in the work product required by the task
memorandum.
This performance test will be graded on your responsiveness to the instructions regarding the
task you are to complete, which are given to you in the first memorandum in the File, and on the
content, thoroughness, and organization of your response.

